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Case 2-CA-13304 


CHRONOLOGICAL LIST OF RELEVANT DOCKET ENTRIES 


In the Matter of: Zim Textile Corp. 



Case No.: 2-CA-13304 
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First Amended Charge, filed 
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Complaint and Notice of Hearing, dated 
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7.11.74 Hearing closed 

12.27.74 Administrative Law Judge's Order Correcting Trans¬ 
cript, dated 

1. 6.75 Administrative Law Judge's Decision, issued 

2.13. 75 Respondent's Exceptions to the Decision of the Admin¬ 
istrative Law Judge, received 

6. 6.75 Board's Decision and Order, dated 





[Dated 1/6/75] [JD-821-74 

New York, N. Y. ] 


* * * * * 

DECISION 

Statement of the Case 

SIDNEY D. GOLDBERG, Administrative Law Judge: In this 
case, tried before me in New York, N. Y., on July 10 and 11, 

1974, the complaint,-^ issued pursuant to Section 10(b) of the 
National Labor Relations Act, as amended (the Act), alleges that 
Zim Textile Corp. (respondent) a wholesale dealer in blankers, 
bedspreads, towels and linens, had interfered with, restrained 
and coerced employees in their self-organizational activities by 
threats of discharge and promises of benefits; that it had deprived 
its employees of pay which was due them, discharged them and 
laid off one employee to discourage membership in District 65, 
Distributive Workers of America (the union) and that it had refused 
to bargain with the union as the collective-bargaining representative 
of its employees in an appropriate unit although it knew that the 
union had been designated as such representative by a majority of 
the employees in the unit. 

Respondent answered, denying the threats and promises but 
admitting that it had discharged two employees. The answer further 
alleged that the employees were reinstated without loss of pay and 
that the subsequent layoff of one of them was dictated by economic 
considerations. With respect to the question of bargaining the answer 
admitted that the unit set forth in the complaint was and is appropriate 
but it alleged that, although respondent knew that two of the three 


T7 Issued June 6, 1974, on a charge filed May 6 and an amended 

charge filed May 10, 1974. 
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employees in the unit had designated the union as their collective 
bargaining representative, it was entitled to have two elections 
conducted by the Board; viz., a preliminary test to determine 
whether the office clerical employee snould be included, and an¬ 
other to determine whether the employees in the unit after such 
preliminary election desired the union as their collective bargain¬ 
ing representative. 

The issues raised by the answer came on for trial before me 
as set forth above. All parties were represented. They were given 
an opportunity to adduce evidence, cross-examine witnesses, and 
argue on the facts and the law. A brief filed by counsel for re¬ 
spondent has been considered. 

For the reasons hereafter set forth in detail, I find that re¬ 
spondent interfered with the self-organizational rights of its em¬ 
ployees and discharged Israel Colon and Nelson Vega on April 4, 

1974 to discourage their membership in the union. The subsequent 
layoff of Vega, although justified at a later date by business consid¬ 
erations, was accelerated to discourage his membership in the union 
and to prevent him from voting in the representation proceeding then 
pending. I find, however, that respondent's refusal to pay Colon 
and Vega for Good Friday did not violate the Act because it has not 
been established that they were entitled to pay for that day. With 
respect to the allegations of refusal to bargain, I find that the stated 
unit is an appropriate one and that respondent is not entitled to a 
separate election to determine whether the office clerical employee 
desires to be included in the unit. I find that respondent, by its 
unfair labor practices, has made impossible the holding of a fair 
election and I further find that, because respondent determined, by 
a method of its own choice, i.e., a direct poll, that a majority of the 
employees in the unit had designated the union as their collective 
bargaining representative, respondent is obligated to bargain with it. 
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2 /. 

Upon the entire record herein,— including designated por¬ 
tions of the record in the representation proceeding involving 
respondent and the union (No. 2-RC-16475), and considering the 
demeanor of the witnesses while testifying, I make the following: 

Findings of Fact 

1. The parties 

Zim Textile Corp., a New York corporation, is wholly 
owned by Morris Zimbach, who its president. It is engaged in 
selling towels and bed linens to retailers in the New York City 
metropolitan area. It admits that it annually imports into New 
York, goods valued at more than $50,000 and that it is an employer 
engaged in commerce. I so find. 

The union is a labor organization. 

2. Background 

After several years at another location in New York, Zim 
moved, in 1971, to 6 East 32nd Street in Manhattan where it oc¬ 
cupies about 7000 square feet on an upper floor. Part of this area 
consists of an entry and three offices: the balance is warehouse 
space. Although Zimbach is the sole owner of respondent, he is 
about 70 years old and has been reducing his personal activity. At 
tue time of the events herein, was devoting only about 20 or 30 
percent of his time to the business, half inside the premises and half 
on the outside. His two sons-in-law, Martin Zell and Jerome 
Mockson, are in direct charge of its operations: Mockson devotes 
his entire time to selling and Zell supervises the work of the office 
and the warehouse. 

27 Typographical errors in the transcript of proceedings have 

been corrected by order dated December 27, 1974. 
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The merchandise respondent sells is purchased directly 
from the mills. Its principal supplier is Cannon Mills, from 
which it makes about 90 percent of its purchases, two-thirds of 
these purchases consisting of sheets and the balance of towels. 

About 6 percent of its purchases are blankets from Fieldcrest and 
the remainder of its goods, mostly bedspreads, is obtained from 
Burlington Mills and Georgia Mills. Only a small part of the goods 
purchased and resold by respondent passes through its physical 
possession at the New York City premises. The mills hold most 
of the merchandise in their own warehouses, although title has 
passed to respondent, where they are subject to respondent's 
directions for shipping directly to respondent's customers. How¬ 
ever, when the mill warehouses are short of storage space, they 
may ask respondent to take physical possession of part of its stored 
inventory. Most of the merchandise brought to the New York prem¬ 
ises consists of small or special purchases, or goods which re¬ 
spondent desires either to store temporarily or to repack for shipping 
to customers. 

Martin Zell, who acted for respondent in the events leading to 
this litigation, became employed in 1970. At that time, there was 
only one regular employee working in the storage area of the prem¬ 
ises but there was another warehouseman who was employed when¬ 
ever needed. The regular employee left in 1971; he was succeeded 
early in 1972 by a man named Fred Rosado. In March 1973, Rosado 
recommended Israel Colon as a second warehouseman and he ’ as 
hired. Rosado was discharged in September 1973 and on October 22, 
1973, Nelson Vega was hired. 

Prior to October 1972 respondent had no office employee: 

Zell did whatever was necessary and respondent's accountant made 
periodic visits to keep the necessary records. Since that time, 
respondent has had an office employee to keep the records and type 



bills and letters. Zell has continued to handle the payroll, 
preparing the checks for signature by Zimbach. 


3. Outline of events 

In November or December of 1973, Colon’s wife became 
enrolled in a training program and she and their children lost 
their eligibility for public medical assistance. Colon told Zell 
about the development and asked whether some sort of medical 
assurance could be given to him in connection with his employ¬ 
ment. Colon's testimony conflicts with that of Zell concerning 
the details of their conversation but there is no dispute that Colon 
made the request and Zell was unable to grant it at that time. 

Colon and Vega signed applications for membership in the 
union on February 7, 1974. On March 28, Ralph Passman and 
Edward Pagan, two organizers for the union, visited respondent's 

premises and spoke with Zell, telling him that the union represented 

3/ 

the company's employees.- Zell said that the president of the 
company was not there and, according to Zell, Passman said, as 
he left, "I see that we are going to have to file." 

Shortly after the visit of the union organizers Zell asked Colon 
for an explanation of that visit and Colon said that he and Vega wanted 
the medical and other benefits tnat could be obtained through the union. 
Zell made some sort of substitute offer and asked that Colon discuss 
it at home that night and with Vega the next day. Colon promised 
to do so and admitted that he said: "If I have these things, I don't 
need the union." The following day, Colon and Vega talked with each 
oth r about Zell's offer and, at lunch time, they went down to the 
union office. It is clear that Zell believed that their purpose was 

37 The conflicts in testimony concerning the specific statements 
by Passman are discussed hereafter. 




to withdraw thcl. app at)- is )r representation and to have the 
union with 1 . old ‘ e f nng ;nent: led by Passman the previous day. 

He testified «vn f j^n d. his return, 'Don't worry, it is 
taken care of." 

On Monday, A^i^l 1. Zell testified, he looked in vain for 
a letter from the union disclaiming any interest in the employees; 
he asked Colon about it, ana Colon evaded answering. Zell 
ailed the union office and reached Passman; he then had Colon 
a».d Vega pick up telephone extensions in other parts of the prem¬ 
ises and he asked Passman why the expected letter had not been 

received. Passman aswered that it was too late to stop the fil- 
4/ 

ing — and that, if the employees did not want union representation, 
they could vote "no." 

On Thursday morning, April 4, Zell received, in the morning 
mail, a letter from t,ie Regional Director of the Board, enclosing 
a copy of the representation petition filed by the union on April 3. 

The petition describes the unit as; "Included - shipping - receiving - 
stock - office-production & maintenance; Excluded - supervisors 
under the Act and guards." It states that there are 3 employees in 
the uiui and that "Request for .ecognition as Bargaining Representa¬ 
tive was made on April 3, 1974 and Employer declined recognition 
on or about March 27, 1974." Zell telephoned the Board’s Regional 
Office and spoke with Regional Director Danielson. The Regional 
Director declined to give him any advice but noted that the matter 
was "complicated" and suggested that, "before getting into any 
problems," he consult an attorney. 

Vega reported for work first that morning and went to the 
lavatory to change his clothes. When Colon came in a few minutes 
later, Zell showed him the documents he had received and pointed out 
that the petition had been filed the previous day despite his understanding 

4/ Past,man testified that this conversation occurred on April 3. 
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that the two employees had promised tnat the matter would ba 
"straightened out." Zell continued by saying that this made it 
necessary for him to retain an attorney at the cost of "thousands 
of dollars." Zell was shouting in anger and Colon, his temper 
also rising, pounded the desk and said he wanted the union. At 
this, Zell said: "If you want the union you are fired!" Zell then 
shouted to Vega, who was still in the lavatory, "Nelson, do you 
want the union?" Whev Vega answered that he did, Zell said: 

"You are fired, too; get out!" The two men pointed out to Zell 
that they were not quitting but being discharged, and they went to 
the union office to report the development to Passman. Later that 
morning, Passman and Pagan returned to respondent's office with 
Colon and Vega. Passman asked Zell to reinstate Colon and Vega; 

Zell answered that the matter was out of his hands and that the 
union representatives would have to speak with his attorney. Zell 
also said that he would see them "before the Labor Board." Pass¬ 
man noted that respondent’s conduct was an unfair labor practice 
and the discharged employees, together with the union representatives, 
left. 

That afternoon respondent consulted counsel arid Zell telephoned 
Passman to say that he had reconsidered and would reinstate Colon 
and Vega. Pagan communicated with them, they went back to re¬ 
spondent’s premises the next morning and returned to work. Their 
pay checks for that week contained their full weekly pay. 

The Friday of the following week, April 12, was Good Friday. 

On Thursday morning, Colon and Vega told Zell that, because of 

their religious beliefs, they would like to be off on Good Friday. Zell 

answered that they could have the day off but would not be paid for it. 

There was no further conversation between Zell and the employees 

5/ 

on the subject. - 

57 Neither Colon nor Vega worked on Friday and neither was paid 

for it. 
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Shortly after 5 p. m. on that same day, Thursday, April 
11, Zell told Vega that work was slow and he would have to be 
laid off. Zell also said that, "as soon as things pick up," he 
would recall him and asked Vega for his new address and phone 
number. Respondent has not recalled Vega and has not hired a 
replacement for him. At the time of the trial, Colon was still in 
respondent's employ. 

The hearing on the union’s petition for election was held on 
April 17, 1974. Respondent was represented by counsel and 
Passman represented the union. The union contended that an 
appropriate unit consisted of the two employees in shipping, re¬ 
ceiving and stock maintenance, and the one in the office. Respon¬ 
dent agreed that the appropriate unit consisted of the warehouse 
and office employees but claimed that there were only two employ¬ 
ees because the third one, who had been laid off the previous week 
"was not temporarily ’ off as that term is understood." Re¬ 
spondent's sole witnes. Zell. His testimony in that proceeding 
has been incorporated, by stipulation, in this case. Zell's testi¬ 
mony was entirely concerned with respondent's economic justifica¬ 
tion for laying off Vega for the purpose of showing that there was 
little or no probability of his being recalled. The Regional Director's 
Decision and Direction of Election, issued April 26th found that: 

... a unit appropriate for the purposes of collective bar¬ 
gaining . . . [( onsists of] . . . all shipping, receiving, 
stock, office clerical, production and maintenance employ¬ 
ees employed by the Employer 

and it notes that the employer was in agreement that this unit, the 
one sought by the union, was appropriate. The Regional Director 
further found that Vega "does not have a reasonable expectancy of 
reemployment" and that he would not, therefore, be entitled to vote. 
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On June 4, the union requested withdrawal of its petition 
in the representation proceeding; on June 6 the complaint herein 
was issued and on June 7 the Regional Director, citing the issuance 
of the complaint and noting that it included allegations of unlawful 
refusal to bargain which, if proved, would preclude the existence 
of a question concerning representation, permitted the withdrawal 
of the petition. His order also vacated the Decision and Direction of 
Election. 

4. Contentions of the parties 

The General Counsel contends that, when the union demanded 
recognition on March 28, it had cards from 2 of the 3 employees in 
the specified unit; that respondent made offers of benefit to the two 
warehouse employees, immediately thereafter, to undermine their 
support for the union; that when it received a copy of the representa - 
tion petition filed by the union, it polled these employees and dis¬ 
charged them for their adherence to the union. Although respondent 
reinstated the employees the following day and they lost no wages 
because of their temporary layoff, he contends that this was a clear 
violation of Section 8(a)(3) and (1) of the Act. The General Counsel 
further contends that respondent's conduct in laying off Nelson Vega 
on April 11 was at least in part to discourage membership in the 
union and to dissipate the union's majority support. He also con¬ 
tends that it had been respondent's practice, since 1972, to pay its 
employees for Good Friday without requiring them to work that day 
and that its refusal to pay Colon and Vega for Good Friday in 1974 
constituted additional discrimination to discourage their member¬ 
ship in the union. 

These unfair labor practices, the General Counsel contends, 
are so pervasive as to make impossible the holding of a fair election 
and that, for this reason, a bargaining order should issue. He also 
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contends that respondent, by polling 2 of the 3 employees on 
April 4 and finding them in support of the union, is bound by its 
own choice of method for determining their desires concerning 
representation and that it should be required to recognize the 
union. 

Respondent concedes that its discharge of Colon and Vega 
on April 4 was in violation of Section 8(a)(3; of the Act but con¬ 
tends that its conduct in promptly reinstating them and paying them 
for the interval of separation neutralizes the union animus of its 
conduct. It further contends it did not otherwise interfere with, 
restrain or coerce employees and that the layoff of Vega on April 
11th was dictated solely oy the decline in work for him to do. It 
argues that it is entitled to require that the union be certified before 
recognition as the representative of the remaining employees and 
that the office clerical employee should be afforded an opportunity 
to choose whetner she wishes to be included in the bargaining unit. 

5. Discussion and conclusions 
a. Pre-demand activity 

Colon, who was the moving force behind the union activity, 
testified that it was in November or December of 1973 that he spoke 
with Zell and told him of his concern about obtaining medical in¬ 
surance because his wife lost her eligibility for public assistance 
for medical care. He also testified that, when he asked Zell for 
some kind of medical insurance through his employment, Zell an¬ 
swered that he would try to get him into respondent's medical plan 
on the next occasion wher j was possible but that he would have 
to speak with Zimbach and • hnch might not go for it. Colon testi¬ 
fied that he then said that he v,ou*d go to the union and Zell replied 
that Zimbach would "throw them into the street." Colon also testi¬ 
fied that subsequently, although he had not made any contact with the 



«► 



union, he told Zell that he had and that Zell said: "I don’t care, 
but if the old man [Zimbach] finds out, he will fire you." Vega 
corroborated Colon to the extent of testifying that Colon asked 
Zell for additional benefits and that Zell's promises never re¬ 
sulted in any changes. 

Zell conceded that Colon had spoken with him about obtain¬ 
ing medical insurance but he testified that there was never any 
mention of a union; that he promised to have Colon included in 
the medical plan when it was next open for the purpose but denied 
that he had ever mentioned a union and he denied that he had said 
anything about anyone being fired for joining a union. 

I am not peisuaded that there was any mention of the union 
until the visit of Passman and Pagan on March 28. Zell testified 
that he didn't get along with his father-in-law and that he didn't 
"give a dam" about the business. His testimony concerning his 
friction with Zimbach and his complete absence from respondent's 
premises between January 10th and 21st was corroborated by Colon. 
Accordingly, I do not find it proved that respondent, in November 
or December, 1973, interfered with, restrained or coerced its em¬ 
ployees in their concerted activities. 

b. The demand 

Zell and the employees testified that Passman and Pagan 

first visited respondent's premises some time before the middle 

of March. Both Colon and Zell testified that on that visit Passman 

6 / 

said that the union represented the employees - and wanted to speak 

67 Zell testified that Passman's specific words were "Your boys 
signed up for our union and we would like to speak to the 
president of the company." Whether his use of the word 
"boys" was designed to affect the composition of the unit need 
not be determined since respondent several times conceded that 
a unit consisting of all the employees was an appropriate one. 



to the president of the company. Zell answered that he was away 
and Passman left his card, requesting that the president get in 
touch with him. Zell test ; fied that he put the card on Zimbach's 
desk but that, since he was not on speaking terms with his 
father-in-law, he assumed that Mockson delivered the message. 

On March 28, Passman and Pagan again visited respondent's 
premises; again he was told that the respor- ble officer was away 
for the week. It was on this occasion, according to the testimony 
of Zell, that Passman made the statement "I see that we are going 
to have to file." While Passman did not recall what he said on 
this occasion and did not even recall that be visited respondent's 
premises twice, Zell's testimony that there were two visits is con¬ 
firmed, inferentially, by Vega, and Colon confirmed Zell's testi¬ 
mony concerning Passman' initial visit. I find that the union offi¬ 
cials visited respondent's premises about March 15 and, again, on 
March 28 and that, on the second visit, Passman made some refer¬ 
ence to filing. 

On April 4, Zell received the copy of the petition filed by the 

union. As set forth above, it designated the unit as one including 

both the warehouse and office clerical employees, a total of 3. As 

of that date, therefore, respondent was made aware that union sought 

7/ 

recognition for all 3 of respondent's employees.— 

T7 Respondent does not directly attack the validity of the union's 
demand or base f refusal upon any uncertainty concerning the 
employees for whom the union was requesting recognition. 

Its brief, howtver, states that the demand was made "only" in 
the petition and that Passman conceded that the petition was 
the only occasion on which he specified the unit sought. It does 
not appear what argument respondent is making on this point: 
between Passman's conversations with Zell, which I find con¬ 
stituted a direct or clearly inferential message that the union 
desired to bargain on behalf of the employees, and the petition 
setting forth the unit, received on the morning of April 4, 
respondent had received an adequate demand. No special words 
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c. Post demand interference 

Immediately after the union agents left respondent's office 
on March 28, as set forth above, Zell presented a proposition to 
Colon to persuade him and Vega to withdraw their designations of 
the union as their bargaining representative. Respondent's brief 
sets forth his statement in detail, including the fact that Zell, after 
describing his proposal to Colon, suggested that Colon discuss it 
with his wife and with Vega and, "if they decided they didn't want a 
union, to go down to the union and tell them so." It also points out 
that Colon's testimony confirms that of Zell. 

While the complaint, as issued and served, did not allege 
that this offer interfered with, restrained and coerced the employ¬ 
ees, the General Counsel, at the conclusion of the testimony, moved 
that it be amended to include that allegation. 'Respondent objected, 
but was unable to state how it would be prejudiced by the amend¬ 
ment. Decision was reserved and respondent was invited to argue 
the question in its post-trial brief. In its brief, respondent's only 
contention on this point is that the evidence does not support the 
allegation which the General Counsel would incorporate by his pro¬ 
posed amendment. 

The subject matter of the proposed amendment is closely re¬ 
lated to the other conduct alleged in the complaint as unfair labor 
practices; it is alleged to have b^en committed by the same super¬ 
visor; it was fully litigated and respondent has not shown that it would 

T/ (Continued) are necessary in conveying such demand: it is suf¬ 
ficient that the employer know that it is being asked to bargain 
and the group of employees for whom such bargaining is sought. 
(See Benson Wholesale Co., 164 NLRB 536, 551; Adams Book 
Company, Inc., 203 NLRB No. 120). I find that, as of the 
receipt of the copy of the petition in the morning on April 4, 
1974, respondent was adequately informed of the union's desire 
and that the demand was effective. 
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bo prejudiced in any way by Ihe granting of the motion. I find that 
the matter was fully litigated and that the ends of justice would 
be served by granting the motion. Accordingly the motion of the 
General Counsel is granted and the complaint is amended as re¬ 
quested. 

The facts concerning Zell's offer of medical and pension 
benefits to Colon and Veg t are undisputed. Zell's own testimony 
shows that he made these promises as an express alternative to 
the benefits that the mi iov could obtain through the union and 
that he conditioned th< granting of them on the employees' repudia¬ 
tion of their support "or the union. This conduct, I find, constit¬ 
uted interference, restraint and coercion by respondent and it 
thereby violated Section 8(a)(1) of the Act. 

The additional pressure by Zell to coerce Colon and Vega into 
repudiating their support for the union, as evidenced by his request 
that they go to the union office for that purpose on March 29, and 
his effort on April 1, by the telephone call to the union, with Colon 
and Vega on separate telephone extensions, <.o compel them to with¬ 
draw their support, are not alleged as separate unfair labor prac¬ 
tices and, therefore, no findings are made concerning Zell's conduct 
on those occasions. 

d. Respondent's poll and discharge 
°f Vega arid Colon 

The facts set forth above concerning Zell's questioning of 
Colon and Vega on the morning of April 4 are not disputed and his 
discharge of both of them was expressly based upon their support for 
the union. To be explored at this point are the conclusions to be 
drawn from Zell’s conduct. 

57 Omark-CCI,~Inc. , 208 NLRB No. 52. 
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Responder <•< ncedes that, by Zell's notions, it violated 

9/ 

Section 8(a)(3) of »ne Act - but it argues that its prompt cor¬ 
rective action in reinstating the two employees on the following 
day and its payment to them of their full wages without deduction 
for the interim period, effectively remedies its unlawful conduct. 
This argument is acceptable only to the extent that it obviates the 
necessity for an order directing reinstatement and providing reim¬ 
bursement for that particular period: the manifestation of re¬ 
spondent's union animus and this demonstration of the lengths to 
which it would go in giving effect to that animus have not been ex¬ 
punged. —^ 

In addition to this manifestation of union animus, respondent's 
conduct in this incident brought about another result. Zell, when 
he questioned Colon and Vega concerning their support for the union, 
had been informed by the petition that the union sought recognition 
for a unit containing all of 3 of respondent’s employees. Vhen, 
therefore, he questioned 2 of these 3 employees and found them to 
be in support of the union, he knew that a clear majority of the 
employees wished to have the union represent them. Since the 


97 No reference is made in respondent's brief to its conduct of 
this poll without the safeguards required by the Board's de¬ 
cision in S truckness Construction Co., Inc. , 165 NLRB 1062. 
The facts are undisputed and I find that, by this conduct, re¬ 
spondent committed an unfair labor practice violative of Sec¬ 
tion 8(a)(1) of the Act. (Crow, Inc., 206 NLRB No. 107, JD p. 
10 ). 

10/ Respondent's counsel, citing J. Levine Textile, 173 NLRB 
837, relies upon Zell's "naivete and inexperience in union 
representation matter" to excuse his conduct. In the case 
cited, however, the issue was the employer's good faith in 
refusing to recognize the union. Zell's conduct herein ex¬ 
hibited violent and uninhibited animus to the exercise by re¬ 
spondent’s employees of their rights guaranteed by law. 

11/ Several times during the representation proceeding respondent 
conceded that all of its employees constitute an appropriate 
bargaining unit. The allegation in the complaint that all the 
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determination of employees' wishes concerning union representation 
is, in essence, the principal lunction of the Board’s electoral pro¬ 
cess, it follows that, when that function has been carried out in a 
manner chosen by the employer for that purpose and the employees 
are shown to favor representation, the employer's obligation to 

bargain with the union has been effectively established notwithstand- 

12 / 

ing its dissatisfaction with the result.— The fact that there was 

pending a Board proceeding for that same purpose does not, as 

13/ 

respondent contends, make this principle inapplicable.— Accordingly, 

TT7 employees constitute an appropriate unit was not denied by the 
answer, although an attempt was made during the trial, to 
withdraw the admission. At the end of the trial respondent 
conceded that all of its employees ronstitute an appropriate 
unit and, finally, respondent's counsel, in his brief, makes 
the same concession, coupling it with the argument that an 
election should still be held in that unit, with the office cleri¬ 
cal employee givenan opportunity to express her wishes about 
being included. I find that the unit set forth in the complaint, 
consisting of all of respondent's employees, with the statutory 
exceptions, constitutes a unit appropriate for collective bar¬ 
gaining. 

12/ Schrieber Freight Lines, Inc., 204 NLRB No. 163; Sullivan 
Electric Co., 199 NLRB 809. See also: N, L, R. B. v. Gissel 
Packing Co., 395 U.S. 575 at 595-598. 

Nothing in the decision of the Supreme Court in Linden 
Lumber etc. v. N. L. R. B. etc. (December 23, 1974; 43 U.S. 
Law Week 4097) affects this conclusion. In footnote 9 of its 
opinion, the court wrote: 

We do not reach the question whether the same result 
obtains if the employer breaches its agreement to 
permit majority status to be determined by means 
other than a Board election. See Snow & Sons, 134 
NLRB 709 (1961), enf’d, 308 F.2d 687 (C. A. 9, 1962). 

The method used in this case to determine the employees' 
wishes was chosen unilaterally by respondent and acquiesced 
in by the employees. Accordingly, as far as respondent is 
concerned, the test of voluntary agreement was met, and its 
refusal to abide by the result thereof constitutes a breach of 
that imposed agreement. 

13/ Soil Mechanics Corporation, 200 NLRB 544. 
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I find that, on April 4, 1974, respondent became obligated to 
bargain with the union as the collective bargaining representative 
oi its employees and that its refusal to do so violates Section 
8(a)(5) of the Act.— / 

e. The layoff of Vega 


Here, again, there is no dispute concerning the facts: 

Vega was told that he was being laid off because of the slowdown 
in respondent’s business and that he would be recalled if business 
picked up. 

Zell tea* d that the determination to reduce the number of 
warehousemen from 2 to 1 was made in January but that, since it 
was known that a large shipment would arrive in late March, Vega 
was kept on pending its receipt. The two "piggy-back” trailers, 

14 J Respondent's contention that the office clerical employee 
should be given an opportunity to express her wishes con¬ 
cerning her inclusion in the unit -- the so-called "Globe" 
determination (Glo be Manufacturing and Stamping Co., 3 
NLRB 294) -- must be rejected for several reasons. In the 
first place, there is no pending representation proceeding to 
which it could be applied since the proceeding involving re¬ 
spondent was withdrawn by the union upon the issuance of the 
complaint herein. Second: the separate polling procedure 
can be applied only to situations in which the fringe or residual 
employees constitute a separate craft ( Wa l t Disney World Co. , 
215 NLRB No. 89) and where they would, by themselves or in 
combii...iion with other employees, constitute a separate ap¬ 
propriate unit (See: National Broadc ast ing Company Inc. , 

202 NLRB No. 77; Syracuse University , 204 NLRB No. 85). 

In addition to the fact that the single employee in question is an 
office clerical employee and practically by definition not a sep¬ 
arate craft, her position as the sole employee being designated 
for such treatment precludes her being appropriate as a sep¬ 
arate unit. Third: respondent has conceded herein that a unit 
of all its employees is appropriate. Fourth: there is no show¬ 
ing that the interests of the clerical employee differ from those 
of the other employees. Finally, the separation of the office 
clerical employee from the other employee would, as respondent 
recognizes, reduce the remaining unit to one employee and 
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containing 473 cartons weighing 28,121 pounds, did arrive on 
March 26 and were unloaded on that day and on the 27th. Zell 
testified that, with the completion of the warehouse work on this 
shipment, it was decided to lay off Vega on April 12, the date 
being advanced to the 11th due to Vega's statement thct he would 
not work on the 12th because it was Good Friday. 

The conduct of respondent towards its employees Colon and 
Vega, in the context of their adherence to the union, has been 
found violative of the Act in several respects. All of these viola¬ 
tions, moreover, disclose a strong union animus and the language 
used by Zell in discussing his attitude toward those activities even 
on the witness stand, was highly antagonistic. 

In addition to respondent's strong antagonism to its employees 
adherence to the union, as shown by the unfair labor practicer found 
above, it is to be noted that during this same period, the secoi • 
week in April, a critical step occurred in the progress of the repre¬ 
sentation proceeding. According to the record of that proceeding, 
of which official notice is taken, on April 10 responder 1 received the 
notice that a hearing would be held on April 17. Respondent then had 
competent legal cou r sel and the inference is inescapable that it had 
been advised that the holding of an election would follow shortly there 
after. Zell’s testimony at the representation hearing was introduced 
in this case and it shows that such testimony was devoted, in large 
measure, to proving that Vega had very little likelihood of reinstate¬ 
ment and should not, therefore, be eli^/ble to vote. Since there is no 
evidence In this case that the office clerical employee had signed an 

14 / (Continued) thereby frustrate the right of self-organization by 
respondent's employees after the designation of the union as 
their collective bargaining representative by a majority of 
those employed at the time of that designation. 






authorization card for the union or expressed any interest in it, 
it is a fair inference that respondent believed that she would not 
vote for it. With Colon, who was likely to vote for the union, as 
the only other employee, respondent would have good reason to 
expect the election to result in a tie vote of 1 to 1, -- insufficient 
to constitute a majority for the union. 

The recentness and severity of respondent's unlawful anti- 
union conduct would justify an inference that its lay-off of Vega 
under the circumstances described was to dissipate the union's 
support. 1 would have no hesitation in drawing that inference and 
finding that the lay-off of Vega was discriminatory except that re¬ 
spondent has pleaded, as a defense to the relevant allegation of the 
complaint, that the lay-off was justified by economic considerations. 

In support of this defense, respondent has introduced several 
summaries of its business activities showing the amount of mer- 

15/ 

chandise moving into and out of its warehouse.— 

The relevant part of the summary of goods received into re¬ 
spondent's New York warehouse shows that the last large shipment 
received in 1973 consisted of 285 cartons of towels weighing 28,259 
pounds and that it arrived on December 3 and 4. Thereafter, respon¬ 
dent receivjd only two small shipments -- one of 9 canons weighing 
644 pounds on December 10, 1973, and one of 13 cartons of towels 
weighing 855 pounds on February 12, 1974 -- prior to the large ship¬ 
ment of 473 cartons (all but 15 being towels) weighing 28,121 pounds 
which arrived on Mirch 26 and 27. During this interval Vega was 
Kept on the payroll. After Vega was laid off, respondent received 63 

lfT 7 The principal summary, showing goods received in the New York 
warehouse during the year 1973 and for the elapsed portion of the 
year 1974, was submitted pursuant to stipulation after the close 
of the trial. The General Counsel elected not to file a post-trial 
brief and, therefore, none of this data is controverted. 





cartons weighing 4544 pounds on April 25: 26 cartons weighing 1872 
pounds on May 24; and 417 cartons weighing 15.198 pounds on June 11. 
Moreover, a summary of cartons shipped out of the warehouse shows 
that, although the number shipped between April and November 1973 
ranged from 171 to 260, there were only 126 shipped in December, 

119 in January, 100 in February and 90 in March. In April the figure 
rose to 113 but at least 75 of those were sent out after Vega's dis¬ 
charge. In May and June, the numbers of cartons shipped out were 
only 50 and 38, respectively. 

These figures show that, despite the tremendous drop in cartons 
received between December 4 and March 27 and the notable drop in 
cartons shipped during the same period, respondent found no economic 
necessity for laying off the junior warehouseman. Moreover, Zell 
testified that during prior intervals between large shipments respondent 
did not lay off the second warehouse employee but found work for him 
cleaning the premises and straightening up the stock. After the advent 
of union activity, however, and despite the expected arrival, on April 
25, of a substantial shipment as well as an increase in outbound ship¬ 
ments over the rate for the precedmg three months, respondent 
determined that "business conditions" directed the layoff of Vega. 

The data and testimony of respondent do indicate, as respondent 
argues, that there was a substantial fall-off in the amount of merchan¬ 
dise passing through its New York warehouse. Zell testifipd, not-ever, 
that while in 1973 about 15 percent of respondent's merchandise passed 
through its New York warehouse, for the portion of 1974 prior to the 

Respondent could anticipate such arrivals 3 veral months in ad¬ 
vance, as indicated by Zell's testimony that management knew, 
in January, that there would be a large shipment received about 
March 24. The situation wUh respect to outbound shipments may 
have been based upon ther factors but it is fair to infer that res¬ 
pondent could anticip-ie their necessity substantially before their 
occurrence. 




time of the trial, that percentage had been reduced to 5 to 7 percent. 

The record also shows that respondent has at least some measure of 
control over the proportion of its merchandise that passes through its 
New York warehouse. 

Upon all the foregoing. I find that respondent has failed to 
establish a business reason tor the layoff of Vega on April 11. It has 
shown a diminution of its warehouse operation during the first half of 
1974 as compared with the first half of 1973 but, considering its re¬ 
tention of Vega during the slack period between December 3, 1973 and 
March 26, 1974, before respondent became aware of union activity, I 
find that the fall -ofi in respondent's business would not, absent Vega's 
union activity and the approaching representation election, have re¬ 
sulted in his layoff until Friday, May 17, at the earliest. 

Accordingly. V<*ga's discharge one month prior to its economic 
justification therefor constituted discrimination to discourage member¬ 
ship in the union and violated Section 8(a)(3) and (1) of the Act. 

f. The Good Friday pay 

The complaint alleges that it had been respondent's practice to 
grant Good Friday as a paid holiday but that, for Good Friday on April 
12, 1974, it altered that practice because its employees had joined or 
assisted the union. 

In support of this allegation, Colon testified that he was on 
respondent's payroll during the week ending April 20, 1973, which was 
Good Friday; that he did not work on Good Friday but was paid for the 
day. Testimony on this matter was also given by Fred Rosado, who 
worked in respondent’s New York warehouse from March 1972 to Sep¬ 
tember 1973. His employment covered the Good Fridays which occurred 
on March 31, 1972 and April 20, 1973 and he testified that he was paid 
for both days although he did not work on either one. 

Zell disputed the testimony of Colon and Rosado, testifying that 
they were permitted, if they wished, to stay away from work on Good 
Fridays but they were not paid for the day if they did not work. 
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Respondent produced the checks for the wages of its warehouse 
employees for the weeks containing Good Friday in 1971, 1972, 1973 
and 1974. According to Zell's uncontradicted testimony, respondent's 
method of paying its warehouse employees was for him to prepare the 
checks and for Zimbach to sign them; the checks were then presented to 
the individual employees who endorsed them in blank; the endorsed 
checks were then t;.ken to the bank by Zimbach, Zell or Mockson, who 
also endorsed them in blank and cashed them; they then returned to 
respondent’s premises and gave the cash to the individual employees. 

On some occasions, 7eP testified, Zimbach had sufficient cash in his 
possession to pay the employees the amounts of their checks and he 
would use *hat cash without going to the bank the same day but he would 
reimburse himself for the cash so paid out by cashing the endorsed 
checks a few days lator. The checks to Rosado for the week ending 
'’rch 31, 1972, which was Good Friday; the checks to Rosado and 
Colon in 1973 for the week containing Good Friday and for the following 
week; and the checks to Colon and Vega for the week ending on Good 
Friday, April 12, 1974, all reflect this practice. In addition to the 
written endorsements described, each of these checks bears the im¬ 
print of the teller's date-and-identification stamp and of the "PAID" 

stamp used by the bank to indicate payment of the amount of the check 

17/ 

out of the depositor's account. — 

In 1971, Good Friday fell on April 9; respondent’s warehouse 
employees at the time were named Albert Burch and Norman Harrison; 
the checks to each of them were d?*°d April 9; they were endorsed only 

17 / The description of these mechanical markings is made on the basis 
of judicial notice. Wigmore on Evidence, Sec. 2580. "Judges 
are not necessarily to be ignorant in Court of what everybody else, 
and they themselves out of court, are familiar with." (Lumley v. 
Gye, 2 El. & Bl. 266 [1853]). There is nothing in the record that 
could be interpreted as disputing the description of the markings 
judicially noticed. 


M 
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by (ho payees; the teller’s stamp is dated April 9; and (ho "PAID" stamp 
(at this time a perforation was used) is also dated April 9. Harrison's 
check has, in the ruled box, figures showing $6. 50 subtracted from 
$60, and a remainder of $53. 50; but there is no explanation of these 
figures. Neither Burch nor Harrison testified; Zell testified that res¬ 
pondent kept no record of the days worked by its employees or the 

18/ 

details of their wages. — 

For 1972 there is only the check to Rosado. This check, in the 

sum of $135.30, is dated March 31, which was Good Friday, and it 

bears the endorsements of Rosado and Mockson. Rosado testified that 

he received the money represented by this check the day before Good 

19/ 

Friday, i.e. on March 30. — 

The General Counsel contends that the "PAID" stamp on this 
check, dated March 30, 1972, corroborates Rosado’s testimony that he 
received the check on March 30. The principal weakness in this con¬ 
tention is that the teller's date stamp is March 31 and it is impossible 
to explain how the bank could stamp the check "PAID" the day before, 
according to the teller's stamp, it was received. The only possible 
explanation is that, through some unusual inadvertence, the date on 
the bank's "PAID" stamp was not changed and the actual date of pay¬ 
ment was March 31. Although Zell testified that no check was ever 
dated ahead, I do not accept his testimony as against that of Rosado 
that he received his pay the day before Good Friday and that he did not 
work on that day. It is possible that Zimbach had cash on hand adequate 

187 He testified that the check stub of each paycheck shows the de¬ 
ductions from total earnings but these stubs were not produced. 
19 / Rosado testified that, when he started working for respondent in 

March 1972, he received $110 per week; that after 2 weeks he was 
raised to $120; and that he subsequently received raises to $135 
and $140. When his total pay was $135, he testified, he received 
$114 net, and when it was $140, he received $119 net. There is 
no testimony to account for the $135. 30 amount of this check. 
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to give Rosado his money on Thursday and he could have reimbv sed 
himself through the cashing of the endorsed check on Good Friday. 

Even if Rosado d d receive his pay on Thursday anu did not work on 
Friday, this is n proof that he was paid for Good Friday. The amount 
of the check is not explained by Rosado's testimony regarding the 
3 mounts of his usual net pay and, accordingly, no inference can be 
di vn from the check. 

The 1973 checks to Rosado and Colon for the week ending on 
Good Friday, April 2C, are, for Rosado $114.45 and, for Colon $82.48. 
Rosado's check, according to his testimony, represents his full net 
weekly pay at the gross wage of $135. Colon did not testify to the 
amount of his full weekly wage at that time in 1973 Zell testified that 
these checks represent the amounts of a full week's work by each of 
these employees, although each of them was entitled to only 4 days pay, 
but this is only because they asked for a full week's wages to US’, for 
the coming holiday, and it was agreed that the extra day's pay so in¬ 
cluded would be deducted from their checks for the following week. 

The checks for the wages of the employees for the following week both 
have written, in the accounting box, "LESS GOOD FRIDAY PREVIOUS 
WEEK”; Rosado's check is for $93.66 and Colon's check is for $74.67. 
Both checks are endorsed by the payees and by Zimbach, and were 

cashed on Friday, April 27. Rosado testified that he refused to sign 

20 / 

this check and that he put the check and the money —' back on the office 
clerk's desk. He testified that he told Zell the amount was wrong but 
that Zell said that was all Rosado would get; that they started shouting 
at each other until Zimbach took him, Rosado, aside, gave him the 
money he claimed was due him, and asked him to be quiet. Rosado 
testified that Colon did not join in the argument because "He had no¬ 
thing to do with it. That was just me and Marty [Zell]." He also 

2157 Presumably advanced by respondent before the cashing of the 
check. 
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testified that he did not hear Colon say anything to either Zell or 
Zimbach on this subject and Colon did not testify .at he did. Zell 
admitted that he had a dispute with Rosado over the lood Friday 
deduction but he denied that he heard Zimbach intervene or that he 
saw Zimbach give Rosado the ext. i money. 

The 1974 checks to Colon and Vega for the week ending Good 
•eiday, April 12, carry the full details of their wage computations. — 

. -ich computation begins with a gross figure for the four days, April 8 
to 11, and shows deductions for lateness -- 58 minutes for Colon and 
22 minutes for Vega -- and deductions for Social Security and tax with¬ 
holding. Both checks are endorsed by the respective employees and by 
Zimbach and they were cashed at the bank on April 16, the following 
Tuesday. 

All of the chocks prove nothing about respondent's custom con¬ 
cerning payment for Good Friday. Acceptance of Rosado's testimony 
would prove only that he either had some private agreement with Zim¬ 
bach about payment for Good Friday or that the veh mence of his 
protest persuaded Zimbach to buy his peace for about $20. Colon's 
testimony is not sufficient for a finding that it was respondent’s custom 
to pay the warehousemen for Good Friday without lieir working on that 
day. Accordingly, I cannot >'.d that respondent’s refusal to pay Colon 
and Vega for Good Friday constituted restraint or coercion based upon 
their protected activities and, to the extent that the complaint so 
alleges, it must be dismissed. 

g. The bargainin g order 

As stated above, respondent chose its own method of determining 
the extent of its employees' support for the union by taking a direct poll 

5T7 Zell testified that he began this practice v r hen he retained counsel 
on April 3. 
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and it cannot evade the result of its action because it dislikes that 
result. A bargaining order would be justified on this basis alone. 

The General Counsel also argues that respondent's pervasive 
unfair labor practices have made it impossible to hold a fair election 
and that, majority support having been proved, a bargaining order 
should issue on this basis as well. 

22 / 

Respondent's contrary argument is that, in the Gissel case,— 
the Supreme Court clearly indicated that representation proceedings 
constitute the preferred method for determining the status of a union 
and that that method should be followed in this case. It recognizes, 
however, that the court also made reference to situations in which 
the employer's unfair labor practices "have made ‘.rm holding of a 
fair election unlikely or which have in fact undermined a union’s 
majority and caused an election to be set aside" and that in such cases 
the Board must evaluate the disruptive effects of such conduct. 

Respondent's standard, thus expressed, appears to be the cor¬ 
rect one: in this case respondent's conduct: (a) in interfering with 
its employees protected concerted activities following the union's 
appearance on March 28; (b) its undisputed pressure on the employees 
on April 1 to repudiate the union (although not found to be independent 
unfair labor practices because not alleged as such in the complaint); 
(c) its direct polling Colon and Vega on April 3 and its prompt dis¬ 
charge of them for their declared support of the union; and (d) the 

accelerated layoff of Vega on April !1; sufficiently pervade the atmo- 

23/ 

sphere to make the holding of a fair election impossible. — 

Accordingly, on th° basis of respondent's conduct and of the 
union's majority support prior to that conduct, it is appropriate that 
it be directed to bargain with the union. 

W N. L. R. B, V TGissel Packing Co. , 395 U. S. 575 (1969). 

23/ N. L R. BT v. Gissel Packing CcT ., 395 U. S. 575 at 610 et seq. ; 

N ew Fairview~Hall Convalescent Home, 206 NLRB No. 108; 

A. Rotundo & Sons, Inc., 212 NLRB No. 30. 
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6. The effect of the unfair labor practice 
upon commerce 

The activities of respondent, set forth in findings of fact numbered 
3 and 5, occurring in connection with its operations set forth in findings 
of fact numbered 1 and 2, have a close, intimate, and substantial re¬ 
lationship to trade, traffic, and commerce among the several states 
and tend to lead to labor disputes burdening and obstructing commerce 
and the free flow thereof. 


The Remedy 

Having found that respondent has engaged in unfair labor practices, 
I shall recommend that it cease and desist therefrom and that it take 
affirmative action to effectuate the purposes of the Act. 

Having found that respondent laid off Nelson Vega on April 11, 

1974 rather than on May 17, 1974, to discourage his membership in 
the union, I shall recommend that it make him whole for any loss of 
compensation he may have suffered during that period with interest 
thereon as prescribed in Isis Plumbing & Heating Co., 138 NLRB 716. 

Having found that respondent, after determining by a poll of its 
employees on April 4, 1974, that a majority had designated the union 
as their collective bargaining representative and that respondent, by 
Us pervasive unfair labor practices, has made impossible the conduct 
of a fair election. I shall recommend that it bargain with the union as 
such representa iw of its employees. 

In veiw of the nature and extent of the unfair labor practices found 
herein to have been engaged in by respondent, which indicate its dete - 
mination to interfere aggressively with its employees' rights of self¬ 


organization and to thwart them if possible, 

24/ 

cease-and-desist order herein. — 


I shall recommend a broad 
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Upon the foregoing findings of fact, and upon the entire record 
herein, I reach the following: 

Conclusions of Law 

1. Respondent is an employer engaged in commerce within the 
meaning of Section 2(0) and (7) of the Act. 

2. The union is a labor organization within the meaning of 
Section 2(5) of the Act. 

3. At the time of the activities set forth in the Decision, 

Martin Zell was a supervisor of respondent within the meaning of 
Section 2(11) of the Act and acted as its agent. 

4. By offering medical, pension, and other benefits to its 
employees on condition that they withdraw support from the union and 
by coercively interrogating employees concerning their support for the 
union, respondent interfered with, restrained and coerced its employees 
and committed unfair labor practices within the meaning of Section 
8(a)(1) of the Act. 

5. By discharging Israel Colon and Nelson Vega on April 4, 
1974, because they had signed applications for membership in the union, 
respondent discriminated against them to discourage their membership 
in the union and committed unfair labor practices within the meaning of 
Section 8(a)(3) of the Act. 

6. By laying off Nelson Vega on April 11, 1974 while there 
was still work for him to do, respondent discriminated against him to 
discourage membership in the union and committed an unfair labor 
practice within the meaning of Section 8(a)(3) of the Act. 

7. At the times material herein, and at this time, all shipping, 
receiving, stock, ana office cleiical employees of respondent, exclud¬ 
ing guards, watchmen, and supervisors as defined in Section 2(11) of 
the Act, constitute a unit appropriate for collective bargaining within 
the meaning of Section 9(b) of the Act. 


/ 
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0. By failing and refusing, since April 4, 1974, to bargain 
with the union as the collective bargaining representative of the em¬ 
ployees in said unit, respondent has committed an unfair labor practice 
within the meaning of Section 8(a)(5) of the Act. 

9. By refusing to bargain with the union as set forth in Con¬ 
clusions of Law 6 and 7, by discharging Israel Colon and Nelson Vega 
on April 4, 1974, and by laying off Nelson Vega on April 11, 1974, 
respondent has interfered with, restrained, and coerced employees in 
their exercise of rights guaranteed in the Act and has committed unfair 
labor practices within the meaning of Section 3(a)(1) thereof. 

10. The foregoing unfair labor practices are unfair labor prac¬ 
tices affecting commerce within the meaning of Section 2(6) and (7) of 
the Act. 

Upon the foregoing findings of fact, conclusions of law, and upon 

the entire record, and pursuant to Section 10(c) o' the Act, I hereby 

25/ 

issue the following recommended: — 

ORDER 

Respondent, Zim Textile Corp., its agents, successors, and 
assigns, shall: 

1. Cease and desist from: 

(a) Refusing to bargain with District 65, Distributive 
Workers of America, as the collective-bargaining representative of 
its employees in the unit described as follows: 

All shipping, receiving, stock, office clerical production 
and maintenance employees at its New York premises, 

25/ In the event ncTexceptions are filed as provided by Sec. 102.46 
of the Rules and Regulations of the National Labor Relations 
Board, the findings, conclusions, and recommended Order here¬ 
in shall, as provided in Sec. 102. 48 of the Rules and Regulations, 
be adopted by the Board and become its findings, conclusions, and 
order, and all objections thereto shall be deemed waived for ail 
purposes. 





exclusive of guards, watchmen, and all supervisors, as 

defined in Section 2(11) of the National Labor Relations Act, 

as amended. 

(b) Making threats of discharge or offers of benefit to em - 
ployees to coerce them into refraining from the exercise of concerted 
activities for mutual :..id or protection or from joining the said labor 
organization, or any other labor organization. 

(c) Coercively interrogating its employees to interfere 
with, restrain, or coerce them in their exercise of right to self¬ 
organization. 

(d) Discharging or laying off any employee to discourage 
any employee’s membership in the above labor organization, or any 
other labor organization. 

(e) In any other manner interfering with, restraining, or 
coercing employees in the exercise of their right to self-organization 
or to engage in concerted activities for the purpose of collective bar¬ 
gaining and other mutual aid or protection, or to refrain from any and 
all such activities, except insofar as membership in a labor organi¬ 
zation may be required pursuant to a collective-bargaining contract not 
inconsistent with Section 8(a)(3) of the said Act. 

2. Take the following affirmative action to effectuate the policies 
of the Act. 

(a) Upon request, meet and bargain with District 65, Dis¬ 
tributive Workers of America, as the exclusive representative of all 
employees in the unit described in paragraph 1, above, and, if any 
understanding is reached, embody it in a signed agreement. 

(b) Make whole Nelson Vega for any loss of compensation 
he may have suffered by being laid off April 11, 1974, instead of on 
May 17, 1974, with interest thereon at the rate of 6 percent per annum. 




\ 
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(c) Post at its premises in New York. New York, copies 
of the attached notice marked ’’Appendix." — Copies of said notice, 
on forms provided by the Regional Director for Region 2, after being 
duly signed by its representative, shall be posted by it immediately 
upon receipt thereof, and be maintained by it for 60 consecutive days 
thereafter, in conspicuous places, including all places where notices 
to employees are customarily posted. Reasonable steps shall be taken 
by it to insure that said notices are not altered, defaced, or covered 
by any other material. 

(d) Notify the Regional Director for Region 2, in writing, 
within 20 days from the date of the receipt of this Decision, '.vhat 
steps it has taken to comply herewith. 

3. The allegations of the complaint, insofar as not found by the 
Decision to be violative of the Act, are hereby dismissed. 

Dated at Washington, D. C. 

/s/ Sidney D. Goldberg 
Administrative Law Judge 


2(57 In the event that the Board’s Order is enforced by a Judgment of a 
United States Court of Appeals, the words in the notice reading 
"POSTED BY ORDER OF THE NATIONAL LAI.OR RELATIONS 
BOARD" shall read "POSTED PURSUANT TO A JUDGMENT OF 
THE UNITED STATES COURT OF APPEALS ENFORCING AN 
ORDER OF THE NATIONAL LABOR RELATIONS BOARD. " 




NOTICE TO EMPLOYEES 


Posted by Order of the 
Nntioml Lebor Relations Board 
An Agency of the United States Government 

The trial held at New York, N. Y. , on July 10 and 11, 1974, in 
which we participated and had a chance to give evidence, resulted in a 
Decision that, since February 7, 1974, District 65, Distributive Work¬ 
ers of America has been, and it still is, the collective-bargaining rep¬ 
resentative of certain of our employees and that, by refusing to bargain 
with it, since April 4, 1974, that by interfering with their concerted 
activities by promises of benefit and coercive interrogation about such 
activities; by discharging them and laying them off prematurely to dis¬ 
courage their membership in the said union, we have committed unfair 
labor practices in violation of Section 8(a)(1), (3) and (5) of the National 
Labor Relations Act, as amended, and this notice is posted pursuant to 
that Decision. 

The National Labor Relations Act, as amended, gives all em¬ 
ployees the following rights: 

To organize themselves 
To form, join, or support unions 

To bargain as a group through a representative they choose 
To act together for collective bargaining or other mutual 
aid or protection 

To refrain from any or all such activities. 

In recognition of these rights, we hereby notify our employees 

that: 

WE WILL NOT refuse to bargain collectively regarding 
wages, hours of work and other terms and conditions of employment 
with DISTRICT 65, DISTRIBUTIVE WORKERS OF AMERICA, as the 
exclusive bargaining representative of our employees in the following 
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All shipping, receiving, stock, and >ffic(' «• lc*ric*:iI employees 
of this company, excluding guards, watchmen and super¬ 
visors as defined in Section 2 (11) of the National Labor 
Relations Act, as amended. 

WE WILL, upon request, bargain collectively with said 
union as exclusive representative of said employees and, if an agree¬ 
ment is reached, embody it in a signed contract. 

WE WILL NOT make offers of benefit to induce our employ¬ 
ees not to engage in concerted activities; WE WILL NOT coercively 
interrogate them concerning their membership in or support for the 
said labor organization, or any other labor organization; WE WILL NOT 
discharge or prematurely lay off any employee to discourage their mem¬ 
bership in the said labor organization. 

WE WILL make whole Nelson Vega for any wages he may 
have lost by being laid off on April 11, 1974, with interest thereon at 
6 percent per annum. 

WE WILL NOT in any other manner, interfere with, 
restrain or coerce employees in the exercise of the rights guaranteed 
them by the National Labor Relations Act, except insofar as member¬ 
ship in a labor organizatio' ira, oe required pursuant to a collective 
bargaining contract not inconsistent with Section 8(a)(3) of said Act. 

ZI M TEXTILE CORP. _ 

(Employer) 

Dated_ By 

THepresentative) (Title) 


This is an official notice and must not be defaced by anyone. 

This notice must remain posted for 60 consecutive days from 
the date of posting and must not be altered, defaced, or covered by 
any other material. Any questions concern ng this notice or compli¬ 
ance with its provisions may be directed to the Board's Office, 36th 
Floor Federal Building, 26 Federal Plaza, New York, N.Y. 10007 
(Tel. No. 212-264-0306). 
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[Dated 2/13/75] 

EXCEPTIONS OF RESPONDENT ZIM TEXTILE CORP. 

TO THE DECISION OF THE ADMINISTRATIVE LAW 

JUDGE 

Hon. Sidney D. Goldberg, Administrative Law Judge ("ALJ"), 
issued his Decision in the above case on January 6th, 1975, and found 
therein that Zim Textile Corp. ("Zim”) had engaged in unfair labor 
practices violative of sections 8(a)(1), (3) and (5) of the Act. 

Zim take* the following exceptions tc the within Decision and 
submits its brief in support of the exceptions taken. 

EXCEPTIONS 

The ALJ erred in the following respects: 

(1) By wrongfully finding a violation of section 8(a)(5) o A the Act 
and issuring a bargaining order, thus upholding the Regional Director's 
wrongful facatur of his own Decisk .. and Order Directing Election, 
where no unfair labor practices on the part of Zim could in the cir¬ 
cumstances presented by the case, have a lingering or distorting effect 
on the election (Dec.* p. 2;6, line 47; 11-12, 19-23). 

(2) Against a mass of admittedly uncontrover+ed evidence (Dec. 
p. 14, ftn. 15) of an economically justified and motivated layoff of the 
junior warehouseman on April 11, 1974; wholly without support in the 
evidence; and on nothing better than the date of Zim's receipt of a notice 
of representation hearing and the retention of "competent legal counsel" 

* References arelo the pages of the ALJ's Decision herein. Else¬ 
where in iV >ese exceptions and supporting brief, refeiences "Tr 
p." are tc i ages of the stenographic transcript of the hearing 
herein heli. on July 10, and 11, 1974, and references "R. Tr p." 
are to pap <;3 of the stenographic transcript of the hearing held in 
the representation proceeding held on April 17, 1974 (Dec. p 2, 
lines 41-43: 2-RC-16475); Resp. Ex. 3 in Evidence. 
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(Dec. p 13. lines 26-34), finding the layoff "premature" and an unfair 
labor practice - palpably as a fail-safe backup for an otherwise un¬ 
tenable finding of an obligation to bargain fixed on April 4, 1974 (Dec. 
p 19, lines 1-36); and in arbitrarily selecting May 17, 1974 as the first 
day for legitimate economic layoff (Dec. p 15. line 27). 

(3) In view of the fact that authorization cards were never ex¬ 
hibited, or offered to be exhibited, to Zim until July 10, 1974, the 
first day of the hearing herein, and the statement of the District 65 
("Union") representative at the representation hearing of April 17, 

1974 that three of Zim's employees had joined the Union (Tr. p 99), it 
was not a fair inference on the part of the ALJ that Zim laid off the 
junior warehouseman in the belief or knowledge that it would result in 
a one to one split in the election (Dec. p 13,14). 

(4) Through the medium of a bargaining order, in arbitrarily 
depriving the office clerical employee Linda Balmeo of her right, in 
representation proceedings, to vote her preference guaranteed by 
section 7 of the Act (Dec. p. 11-13, 22). 

(5) In finding that there was no "mention of the Union until the 
visit * * * on March 28 [’974]" (Dec. p 8, lines 19,20), while conce¬ 
ding, vaguely, a prior visit of Union representatives "some time before 
the middle of March" (Dec. p 8, lines 31-33); and in finding, arbitrarily 
and against the evidence, that the "union officials visited respondent’s 
premises about March 15" (Dec. p 9, lines 9,10); while ignoring Zell's 
uncontroverted and corroborated testimony to such a first visit, over¬ 
heard by warehousemen Israel Colon and Nelson Vega, Jr., probably 
the last week in February 1974 or possibly the beginning of March at 
which Union official Ralph Passman declared that "Your boys have 
signed for our union” (Tr. p 128, lines 13-23). 

(6) Despite positive testimony of a resolution of Zim arrived at 
in early February 1974 to lay off the junior warehouseman upon com¬ 
pletion of the two weeks work of warehouse inventory and rearrangement 
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following the expected heavy shipment which actually arrived on March 
26 and 27, 1974 (R. Tr. p 34, lines 1-19; Tr. p. 167, lines 1-8; p 175, 
176; Dec. p 13 lines 8-17 - a resolution erroneously attributed to Janu¬ 
ary by the ALJ), and despite Martin Zell's knowledge of the Union's 
interest in the warehousemen for approximately 6 weeks prior to the 
layoff of April 11, 1974, attributing the timing of the layoff to the date 
of receipt of a notice of representation hearing, one day before the lay¬ 
off (Dec. p 13, lines 26-34), thus implying that the mere pendency or 
imminence of a Board proceeding is "evidence" enough to suspend, on 
pain of unfair labor practice findings, an ordinary layoff for lack of 
work which all the uncontradicted evidence, documentary and in testi¬ 
mony, clearly supports as economically justified and motivated. 

(7) In spite of the fact that in April 1974, the month of Vega's 
layoff, the incoming shipments were only one-seventh of the previous 
month's and the outgoing shipments were only half of the average mon¬ 
thly shipments out for the "good" period April-November 1973 (Dec. 

p 14, lines 19-36), finding there was enough work for Vega to mandate 
his continuance on payroll to May 17, 1974 (Dec. p. 14, lines 19-36; 
p. 15, lines 25-31), i. e., an illegal layoff "one month prior to its 
economic justification." 

(8) Against the weight of uncontroverted testimony that it was 
economically advantageous to ship direct from the mills rather than 
through the New York warehouse (Tr. p 273, 274); that pressure from 
the mills was the primary reason for releasing goods from storage at 
the mills to the New York warehouse (Tr. p. 281-283); that the ratio of 
goods shipped direct from mills to customers against goods shipped to 
the New York warehouse went from 92% mills, 8% warehouse in 1972, 
to 83% mills, 17 warehouse in 1973, to 92-95% mills, 5-8% warehouse 
by July 1974 (R. Tr. p 15, lines 15-25; Tr. p. 283, lines 13-24); and 
that by July 1974 the overall quantity volume of goods inventoried by 
Zim had declined 30% (Tr. p 291, lines 1-7); the ALJ found that Zim 




"has at least some measure of control over the proportion of its mer¬ 
chandise that passes through its New York warehouse" (Dec. p 15, 
lines 15-17), thus implying that an employer can be obliged on pain of 
being cast into unfair labor practices and remedies as severe as bar¬ 
gaining orders, back pay orders, etc., to adopt uneconomic measures 
to avoid layoffs. 

(9) In sandbagging Zim between the accusations of an economic 
layoff too long delayed (Dec. p 14, lines 33-50; p 15 lines 1-7, 22-24) 
and yet prematurely executed on April 11, 1974 because "on April 10 
respondent received the notice that a hearing would be held on April 
17. Respondent then had competent legal counsel and the inference is 
inescapable that it had been advised that the holding of an election would 
follow shortly thereafter." (Dec. p 13, lines 31-34), the AL.I was 
spinning hypotheses in utter disregard of; 

a) the findings of the Regional Director in his Decision and 
Order Directing Election (G.C. Ex. 4, Tr. p 106), and the evidence in 
the representation hearing transcript, that in the less than three years 
of operation in the present location to April 11, 1974, Zim employed no 
less than 7 warehousemen, never more than two at a time; covered the 
operation with just one warehouseman for substantial periods of time, 
and had no employee covering for as much as 13 weeks in one year 

(R. Tr. p. 26-34); 

b) thr fact that Zell was on notice of the Union's direct 
claim that Vega had signed up for the Union for approximately six weeks 
before April 11. 1974 (Tr. p 128, lines 11-25), yet obviously retained 
Vega for the heavy work demands for the two weeks following the large 
shipment into the warehouse expected in late March, 1974, laying him 
off at the end of the working week, shortened only because of Vega's 
announcement that he would not be working on Good Friday. 

(10) In view of the fact that the only allegations of unfair labor 
practices in the original complaint to be sustained by the ALJ were 
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those gathered in the morning confrontation of April 4th, 1974 culmin¬ 
ating in the discharge of Colon and Vega, but completely attenuated for 
any lingering and distorting effect on the election by their prompt re¬ 
instatement without any loss of pay, and the ’’premature" layoff of Vega 
on April 11th, 1974 against all the evidence of a "tremendous drop" 

(Dec. p 14, line 3b ; in Zim's business, but nevertheless apparently 
regarded as an unfair labor practice of necessity - the only event 
which, if so found, could constitute the requisite distortion of election 
conditions - , the ALJ, in the interest of beefing up the case by finding 
a pattern of union animus and commission of additional unfair labor 
practices on the part of Zim, also granted, erroneously, General 
Counsel’s motion to amend the complaint at the hearing to let in an 
unrelated allegation of section 8(a)(1) violation of a coercive discussion 
with Colon by Zell on the afternoon of March 28, 1974, and then, im¬ 
properly, finding the discussion violative of the Act (Dec. p 10, lines 
1-27). Further, in improperly using the ensuing sequence of events 
(including a quotation from a brief, not from a record - Dec. p. 9, 
lines 27,28) through Friday, March 29th - Colon's discussion with 
Vega, the announcement to Zell they would go down to the Union, and 
Colon's announcement on return that it was "taken care of" - Dec. p 4, 
lines 33-38 - , and Monday, April 1st - the telephone conversation 
between Zell and Passman, with Colon and Vega listening on extensions, 
Passman saying it was "too late" to stop the filing and the employees 
could vote "no" if they didn’t want the Union (Dec. p 4, lines 40-44; 
p 5, lines 1-3), the ALJ was adding prejudicial makeweights, neither 
alleged in nor added to the complaint to spell out a pattern of "animus" 
and coercion, which, although denied standing as unfair labor practices 
(Dec. p 10, lines 29-36), were as effectively used to fashion and support 
a bargaining order as though they were (Dec. p. 19, lines 26-28). 

(11) With regard to the added allegations of coercive promises of 
benefits in Zell's conversation with Colon on the afternoon of March 
28th, 1974 conditioned on his rejection of the Union: 




a) The grant of the amendment was improper since it bore 
no close relationship, as a coercive promise of benefits and the first 
sustained unfair labor practice, allegedly committed a full week before 
the stormy outbursts of April 4, 1974 covered by paragraphs 12 and 13 
of the complaint, nor to the layoff of Vega covered by paragraph 15 of 
the complaint. 

b) Contrary to the ALI's finding of 8(a)(1) coercion in 
the "promise of benefits" conversation between Zell and Colon on the 
afternoon of March 28th, 1974 (Dec. p. 10, lines 1-27). the corrob¬ 
orated e\ idence discloses that the essence of Zell's conversation was 
designed to call attention to a pre-existing promise of December 1973 
to enroll Colon in the employer's Blue Cross-Blue Shield coverage 

in the "open period" of July 1974. and the truthful representation, 
not promise, that Zell had been working on company pension plans; 
both now in circumstances where a choice would be made by the ware¬ 
house employees between the duplicating plans of Union and employer 
(Tr. p. 54, lines 4-8; p. 213, 214; p. 39, lines 19-23). Additionally 
it was suggested that Colon talk it over with his wife that evening, 
discuss it with Vega the next day, and let Zell know (Tr. p. 40. lines 
6-13). Vega related, succinctly, that Colon told him the following 
morning, "That Marty Zell had offered us a health plan * * * if we 
would drop the union, that's what he offered." (Tr. p. 78, line 25; 
p. 79, line 1). Even as amended, nothing in the substance of the 
conversation bespeaks an unfair labor practice or anything beyond 
the limits of uncoercive free speech. 

(12) In overlooking the fact that the events of the afternoon of 
March 28, 1974 and of March 29th, 1974 were such that Zell was, 
justifiably, left with the impression that Colon and Vega did not desire 
union representation and had gone to the Union to head off the "filing, " 
returning with that mission accomplished (Dec. p. 4, lines 27-38), 
it is apparent that Gissel Packing (395 U.S. 575) - Steel-Fab, Inc., 



212 NLRB No. 25 would, assuming arguendo the validity of a 
bargaining order in this case, have to provide the sole rationale 
for such a determination, rather than a finding of violation of 
section 8(a)(5) of the Act based on the most favorable result for a 
union of successive ’’pollings". 

(13) In distorting the abusive argument and discharges of 
Thursday morning, April 4th, 1974, admittedly serious violations 
of sections 8(a)(1) and (3) of the Act and probably proper ground 
for a bargaining order but for the prompt reinstatement of the 
dischargees without loss of pay in compliance with the Union's re¬ 
quest for their reinstatement, into a "polling" based on a "volun¬ 
tary agreement" between Zim and its two warehouse employees to 
abide by its result ((Dec. p. 12, lines 28-32; p. 11, lines 12-19; 
p. 12, lines 1-27), and as proof of abiding and unforgiveable 
"animus" (Dec. p. 11, lines 1-10), the ALJ: 

a) Turned a vituperative diatribe against Colon, based 
on Zell's feeling of having been duped by Passman's observation of 
April 1st, 1974 that it was "too late" to stop the filing of the repre¬ 
sentation petition coupled with the April 3rd, 1974 filing date on the 
petition received that morning; a diatribe of complaint with respect 
to what Colon had done by deception, not a question and answer 
interrogation; an altercation in which Colon was not responding to a 
question when he, in anger, slammed his hand on the desk and 

shouted, "I don't give a-, I want the union." (Tr. p. 41, lines 

20-23; p. 226, lines 2-22). With Colon discharged for that declar¬ 
ation, the momentum of attention carried to Vega, more interroga¬ 
tory in form than in actuality, and Vega was also immediately dis¬ 
charged (Tr. p. 42, lines 5-7). Holding the foregoing to be an 
agreed upon abernative method for determining the majority repre¬ 
sentative (as distinguished from the lingering distorting effect test 
of Gissel) is an unjustifiable extension of Sullivan Electric Co., 199 
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NLRB No. 97, so that voluntary disclosure of union adherence 
not in response to interrogatory polling would be enough to super¬ 
sede a pending representation proceeding as a per se violation of 
section 8(a)(5) of the Act for an employer’s refusal to recognize 
a union then and there as bargaining representative. 

b) The ALJ ignored the fact that the only true agree¬ 
ment between Zim, on the one hand, and Union, Colon and Vega, 
on the other, was that the preferences of the employees would be 
voted in a Board conducted election gathered from the telephone 
conversation of April 1st wherein Passman stated to Zell, in the 
hearing of Colon and Vega, that if the men didn't want the Union, 
they could vote "no" in the election: and implicitly confirmed with 
the Union’s demand which was limited to reinstatement, with all 
parties thereafter participating in the representation proceedings. 

c) The ALJ ignores the fact that the Union made no 
contemporaneous demand for bargaining rights based on the inci¬ 
dents of the morning of April 4th, 1974, but rather, with full knowl¬ 
edge of the facts, went c to participate in informal conference, 
representation hearing, and made no request for withdrawal until 
after the issuance of the Regional Director's Decision and Order 
Directing Election which ruled that Vega was ineligible to vote be¬ 
cause his layoff was of indefinite duration rather than temporary as 
that term is understood in representation proceedings. (G.C. Ex 

4, Tr. p. 106). 

d) With regard to the "animus" of Zim (and his naivete 
in labor relations matters), the ALJ ignores the fact that Zell was 
anxious to be law abiding and correct, vide, his call to the Regional 
Director, on the morning of April 4th before the arrival of Vega 
and Colon, for legal advice upon his receipt of the representation 
proceeding; and, upon his retention of counsel that afternoon, rein¬ 
stating Colon and Vega without loss of pay, and committing no unfair 
labor practices thereafter. 





44 


e) If "animus" is to be gathered from the purple 
language used in the harangue of April 4th and in the testimony 
descriptive of it (Dec. p. 11, lines 8-10, 32-34; p. 13, lines 
21-24; Tr. p. 226, 227), the testimony was accurately descrip¬ 
tive of what was said, and its use in the context of the three per¬ 
sons involved was neither unusual nor unreciprocated. 

f) While purporting to adopt and apply the lingering, 
distorting effect on election conditions test of Gissel (and, albeit 
s ub silentio, Steel-Fab, Inc. , 212 NLRB No. 25) (Dec. p. 19, 
lines 1-36), the ALJ ignored the actualities of the case, i.e., that 
with the prormt reinstatement of Colon and Vega without loss of 
pay in circumstances making the Union their potent and effective 
champion, nothing done by Zim in the way of prior unfair labor 
practices could possibly distort the election conditions then and 
thereafter prevailing. 

g) If anything has had the tendency to impair the condi¬ 
tions of a fair election, such impairment results solely from the 
proposed bargaining order which, in effect, confirms the Regional 
Director’s wrongful vacatur of his own Decision and Order Directing 
Election and his dismissal of the RM petition filed after that vacatur. 

(14) The policy enunciated by the ALJ subverts and denigrates 
the preferred method of representation proceedings under the Act 
for determining employee choice, and destroys the rights of the 
employees, in the context of the established procedures of a repre¬ 
sentation proceeding, to vote their preference among their section 

7 rights by secret ballot. 

(15) The nature of Vega's layoff, whether temporary with 
prospect of early recall or indefinite with dim chance for early re¬ 
call, was fully litigated in the representation proceeding, and the 
ALJ ignores the fact that Zim took the litigation chance that the 
Regional Director would rule the layoff temporary. 



45 



(16) The Decision results in trampling on the right of 
the office clerical employee Linda Balmeo to engage or not en¬ 
gage in concerted activities expressed through her vote in a free 
election, contrary to the mandate of N. L. R. B . v. Sava ir Mfg. Co . 
(1974) 414 U.S. 270, 278, on the basis of a fictitious "agreement” 
where, in fact, the parties, other than through the Union's repre¬ 
sentation petition, "never voluntarily agreed upon any mutually 
acceptable and legally permissible means * * *", Linden Lumb er 
Division v. N. L. R. B. , 12/23/74, 43 Law Week 4097, ftn. 9. 

(17) The Decision distorts the position of Zim in the context 
of an ongoing representation proceeding and its procedures (Dec. 

p. 9, lines 13-17, 32-49; p. 12, 13 ftn. 14), viz., that when 2 ware¬ 
house and 1 office clerical employee were on payroll, Zim could 
litigate the conditions calling for her inclusion in or exclusion from 
the bargaining unit demanded, or, alternatively, vide Savai r Mfg . 

Co., for her to vote her preference for inclusion in or exclusion 
from the larger unit; and that, when the payroll consisted of one 
warehouse worker and one office clerical, Zim conceded the appro¬ 
priateness of the overall unit so that an election might be had, the 
numbers voting, whether 2 or 3 being dependent on how the Regional 
Director would rule on the nature of Vega's layoff. 

(18) Other errors of the ALJ are: 

a) There was no conflict in the testimony between Colon 
and Zell regarding a promise made in December 1973 to enroll Colon 
in the company's Blue Cross-Blue Shield program when it opened for 
new enrollment on July 1st, 1974 (Dec. p. 4, lines 12-17). Colon 
ultimately testified that such a promise was made (Tr. p. 54, lines 
4-8). 

b) Zell did not make "some sort of substitute offer" to 
Colon on March 28, 1974 (Dec. p. 4, lines 27-33). He reminded 
Colon of his 1973 promise of July 1974 enrollment in Blue Cross- 
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Blue Shield (Tr. p. 122-125) and stated he had been working on . 

some company pension plans; and Colon admitted as much (Tr. 
p. 135, lines 19-25; p. 39, lines 19-23; p. 40, lines 1-7; p. 54, . 

lines 4-8 - " * * * in November * * * now that I remember well, I 

he told me that the next time that the Medicaid would come in, he . 

would seek to get me on the medical benefits.") Vega confirmed, ' 

on the basis of Colon's report to him, that "Zell had offered us a i 

health plan * * *" (Tr. p. 78, lines 23-25; p. 79, line 1). ' 

c) In characterizing the discharges of Colon and Vega i 

on April 4, 1974 as a "temporary layoff" (Dec. p. 7, lines 10, 11). ' 

d) The distortion of Zim's position regarding the office i 

clerical employee after Vega's layoff as an opportunity that should * 

be given to her to choose whether "she wishes to be included in the j 

bargaining unit" (Dec. p. 7, lines 36-39), when the actual company 

position was that Colon and Balmeo were entitled to vote while Vega, 
because of his indefinite layoff, was not. 

e) Misstating Zell's testimony about a company decision 
to lay off Vega as being made in January rather than February 1974 

(Dec. p. 13, lines 8-11; R. Tr. p. 34; lines 1-19; p. 167, lines 1-8). I 

f) In view of the fact that cards were never shown to 
Zim until the unfair labor practice hearing, it distorts the impact 
upon the employer for the ALJ to say that the office clerical employee 
never signed a card (Dec. p. 13, lines 38-40), while omitting to 
mention that, at the representation hearing, Passman claimed that 
the Union had three employees in membership before it approached 
Zim (Tr. p. 93, lines 12-14^. 

g) Misstating the date of Zim's retention of counsel as 
April 3, rather than April 4, 1974 (Dec. p. 18, ftn. 21; Tr. p. 149, 
lines 24, 25; p. 150, lines 1-5). 

19. Zim excepts to the whole of the Decision relating to "The 
Remedy" (Dec. p. 20, lines 5-29), and respectfully suggests that 






while-, ordinarily, the violations of sections 8(a)(1) and (3) com¬ 
mitted on the morning of April 4, 1974 justify for a cease and 
d'-sist remedy with 60 days posting, in view of the • rompt rein¬ 
statement with full backpay and the inordinate delay which these 
proceedings have created in the holding of an election, the com¬ 
plaint ought to be dismissed in its entirety. 

20. Zim excepts to the Conclusions of Law in the Decision 
herein numbered 4 through 10. and to the whole of the recommended 
Order with the exception of paragraph 3 of the order (Dec. p. 21- 
23). 

Respectfully submitted. 

Dated: New York, N.Y. /s/ Milton Horowitz 

February 12, 1975. Attorney for Respondent 

15 Park Row 

New York, N.Y. 10038 

(212) Cortlandt 7-0606 
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* * * * * 
DECISION AND ORDER 

On January 6, 1975, Administrative Law Judge Sidney D. 
Goldberg issued the attached Decision in this proceeding. There¬ 
after, Respondent filec exceptions and a supporting brief and the 
General Counsel filed an answering brief. 

Pursuant to the provisions of Section 3(b) of the National 
Labor Relations Act, as amended, the National Labor Relations 
Board has delegated its authority in this proceeding to a three - 
member panel. 

The Board has considered the record and the attached Decision 
in light of the exceptions and briefs and has decided to affirm the 
rulings, findings, and conclusions of the Administrative Law Judge 
and to adopt his recommended Order, as modified herein. 

1. The Administrative Law Judge finds that Respondent vio¬ 
lated Section 8(a)(3) and (1) when it discriminatorily laid off Nelson 
Vega. Respondent excepts. We find merit in this exception. 

Vega was laid off on April 11, 1974. Respondent contends that 
the layoff resulted from a lack of work at its warehouse. Respon¬ 
dent’s supervisor, Martin Zell, testified without contradiction that 
because of a reduction in shipments to and from its warehouse 
Respondent decided in February 1974 that it would lay off one of its 
two warehousemen. It further decided that it would effectuate the 
layoff following the receipt of a heavy shipment of towels expected 
to arrive in the latter part of March and following the heavy work of 
restacking, rearranging, and repacking merchandise, etc., prepara¬ 
tory for its annual April inventory. A comparison of the shipments 
to and from the warehouse establishes that there was a drastic falloff 







of both receipts and shipments during the first 3 months o| 1974 
as compared to the previous 3-month period or a comparable 3- 

l / 

month period in 1973.- Only in March was a large quantity re¬ 
ceived as a result of the large shipment cited by Respondent as 
part of the reason for retaining Vega until April. 

The Administrative Law Judge agrees that Respondent had 
legitimate economic reasons for laying off Vega as of May 17 but 
finds that the layoff was accelerated because of Vega's known 
support for the Union and because the layoff would lesult in a 

reduction of the unit size to two employees with only one of the 

2 / 

two known to be a union supporter. - 

The timing of the discharge, only a week after Respondent 
admittedly discharged Vega in violation of 8(a)(3) and (1) and then 
reinstated him, along with the other unfair lab-*r practices found 
herein, does raise some suspicions as to Respondent's motivation. 


T7 The record shows the following for these periods: 

1973 



P >unds in 

Cartons out 

Jan. 

22,550 

321 

Feb. 

13,601 

198 

Mar< h 

23,552 

138 

Oct. 

28,022 

171 

Nov. 

17,945 

173 

Dec. 

28,903 

128 


1974 


Jan. 

0 

119 

Feb. 

855 

100 

March 

28,121 

90 


2/ The Administrative Law Judge does not set forth the basis 
upon which he chose May 17 as being the earliest date that 
Respondent had economic justification for laying off Vega. 









However, Respondent has presented a full business justification 
for the timing of the discharge. The record clearly indicates 
that a heavy shipment was received in March and that Respondent 
did have work in preparation for the inventory during the first 2 
weeks in April. Further, the evidence indicates that thereafter 
there was not sufficient work for more than one man. Under 
these circumstances, we conclude that the General Counsel has 
not met his burden of establishing that the layoff was unlawful. 

Accordingly, we shall, and hereby do, dismiss this allega¬ 
tion of the complaint. 

2. The Administrative Law Judge finds that Respondent be¬ 
came obligated to bargain with the Union when Zell questioned two 
of the three unit employees and received affirmative statements of 
support, since at that time Respondent knew a clear majority of 
the employees wished to have the Union represent them. Respondent 

contends that it did not engage in the type of questioning or polling 

3/ 

which raises a bargaining obligation. We agree.- 

On April 4, 1974, Zell received in the mail a letter from the 
Regional Director enclosing a copy of the representation petition 
filed by the Union the previous day. When employee Israel Colon 
came to work a few minutes later, Zell confronted him with the 
petition and pointed out that the petition had been filed the previous 
day despite Zell's understanding that the two employees (Colon and 
Vega) had promised the matter would be "straightened out" --a ref¬ 
erence to an earlier discussion Zell had with the employees with regard 
to the Onion. Zell shouting in anger continued saying the petition 
made it necessary for him to retain an attorney costing "thousands of 

37 Unlike his colleagues, Member Fanning would affirm the Ad¬ 
ministrative Law Judge's finding that Respondent became 
obligated to bargain with the Union when Zell questioned two of 
the three unit employees and received affirmative statements 
of support. Accordingly, he would adopt the Administrative 
Law Judge's conclusion that Respondent violated Sec. 8(a)(5) 
and (1) when it refused to do so. 
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dollars." Colon pounded the desk and said he wanted the Union. 

At this Zell said, "If you want the Union you are fired." Zell 

then shouted to employee Vega, "Nelson, do you want the Union?" 

When Vega answered that he did, Zell said, "You are fired too, 

get out. " After consulting with an attorney, Respondent reinstated 

4/ 

the employees the next day with no loss of pay.- 

In Sullivan Electric Company , 199 NLRB 809 (1972), the 
Board held that when an employer unilaterally undertakes to deter¬ 
mine the union's majority or minority status under conditions of 
his own chooising as an alternative to an election the employer can¬ 
not thereafter disclaim the results simply because it finds them 
distasteful. In our opinion this angry < mfrontation between Zell and 
the employees did not constitute the considered selection of an alter¬ 
native to an election contemplated by S ullivan Electric . Zell simply 
engaged in a confrontation with the employees. There is no indica¬ 
tion that he set out to determine the Union's majority of minority 
status. Only one of the three unit employees was questioned. An¬ 
other volunteered his support for the Union in response to Zell's 
angry comments. Clearly, Respondent was not seeking to determine 
the Union's majority or minority status by polling the employees as 
an alternative to an election. Under these circumstances, we shall 
not adopt so much of the Administrative Law Judge's Decision as 
directs Respondent to bargain on this basis. 

3. In the alternative, the Administrative Law Judge finds that 

Respondent's 8(a)(1) and (3) unfair labor practices require that Re- 

57 

spondent be ordered to bargain with the Union.- We agree. 

As fully detailed by the Administrative Law Judge, Respondent 
here unlawfully offered medical, pension, and other benefits to em¬ 
ployees on the condition that they withdraw support from the Union 

47 Employer admitted that the discharges violated Sec. 8(a)(3) and 

( 1 ). 

5/ N. L. B. v. Gissel Packing Co., Inc. , 395 U.S. 575 (1969). 
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and coercively interrogated employees concerning their support 
for the Union. Respondent discharged Colon and Vega, under 
the conditions described above, in violation of Section 8(a)(3) and 
(1). Respondent contends that these discharges do not stand in the 
way of a free election because, after consulting with an attorney, 
Respondent reinstated the employees without any loss in pay. How¬ 
ever, as we have held, the effect of such discharges is not so easily 
eradicated. Vernon Devices, Inc. , 215 NLRB No. 62 (1974). An 
employer's demonstrated willingness to employ extreme measures 
to defeat a union cannot help but have a lasting and telling effect. 
Employees will certainly understand and remember the harsh treat¬ 
ment visited on them as a result of asserting their rights and may 

draw back from again asserting those rights. A free and fair elec- 

6 / 

tion in these circumstances is unlikely.— 

ORDER 

Pursuant to Section 10(c) of the National Labor Relations Act, 
as amended, the National Labor Relations Board adopts as its Order 
the recommended Order of the Administrative Law Judge as modified 
below and hereby orders that Respondent, Zim Textile Corp., New 
York, New York, its officers, agents, successors, and assigns, 
shall take the action set forth in the Administrative Law Judge's 
recommended Order as herein modified: 

6~7 For the reasons stated by the majority in Steel-Fab, Inc., 212 
NLRB No. 25 (1974), we do not adopt the Administrative Law 
Judge's finding that Respondent violated Sec. 8(a)(5) of the Act, 
but rather enter the bargaining order as a remedy for the serious 
unfair labor practices committed by Respondent. Member 
Fanning agrees that a free and fair election in these circumstances 
is unlikely. He, for the reasons set forth in his dissent in Steel- 
Fab, would find the violation of Sec. 8(a)(5) and base the bargain- 
ing order on that section as well as Sec. 8(a)(1). 


L 






1. Delete paragraph 1(b) and reletter the following paragraphs 
consecutively. 

2. Substitute the following for paragraph 2(a): 

"(a) Upon request, meet and bargain with District 65, 
Distributive W -rkers of America, as the exclusive representative of 
all the employees in the appropriate bargaining unit, and, if any under¬ 
standing is reached, embody it in a signed agreement. The appropriate 
unit is : 

All shipping, receiving, stock, office clerical, production, 
and maintenance employees at the New York premises, exclusive of 
gurads, watchmen, and all supervisors as defined in Section 2(11) of 
tne National Labor Relations Act, as amended.” 

3. Delete paragraph 2(b) and reletter the following paragraphs 
consecutively. 

4. Substitute the attached notice for the Administrative Law 
Judge's notice. 

IT IS FURTHER ORDERED that the complaint, as to all allegations 
not found to be violations of the Act, be dismissed. 

Dated, Washington, D. C. June 6, 1975 

Johnll. Fanning, Member 
Ralph E. Kennedy, Member 
John A. Penello, Member 


(SEAL) 


NATIONAL LABOR RELATIONS BOARD 
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APPENDIX 

NOTICE TO EMPLOYEES 

Posted by Order of the 
National Labor Relations Board 
An Agency of the United States Government 

After a trial in which both sides had the opportunity to pre¬ 
sent their evidence, the National Labor Relations Board has found 
that we violated the law and has ordered us to post this notice. 

The National Labor Relations Act, as amended, gives all 
employees the following rights: 

To organize themselves 

To form, join, or support unions 

To bargain as a group through a representative they choose 

To act together for collective bargaining or other mutual 
aid or protection 

To refrain from any or all such activities. 

In recognition of these rights, we hereby notify our employees 

that: 

WE WILL, upon request, bargain collectively with said Union as 
exclusive representative of said employees and, if an agreement is 
reached, embody it in a signed contract. The appropriate unit is: 

All shipping, receiving, stock, office clerical, production, 
and maintenance employees at this company's New York 
premises, exclusive of guards, watchmen, and all super¬ 
visors as defined in Section 2(11) of the National Labor Re¬ 
lations Act, as amended. 

WE WILL NOT make offers of benefit to induce our employees not 
to engage in concerted activities: WE WILL NOT coercively interrogate 
them concerning their membership in or support for the said labor or¬ 
ganization; WE WILL NOT discharge or prematurely lay off any em¬ 
ployee to discourage their membership in the said labor organization. 




WE WILL NOT in any other manner interfere with, restrain, or 
coerce employees in the exercise of the rights guaranteed them by the 
National Labor Relations Act, except insofar as membership in a labor 
organization may be required pursuant to a collective-bargaining con¬ 
tract not inconsistent with Section 8(a)(3) of said Act. 

ZIM TEXTILE CORP ._ 

(Employer) 

Dated By 

(Representative) TTitieT 


This is an official notice and must not be defaced by anyone. 

This notice must remain posted for 60 consecutive days from 
the date of posting and must not be altered, defaced, or covered by 
any other material. 

Any questions concerning this notice or compliance with its 
provisions may be directed to th^ Board's Office, 36th Floor Federal 
Building, 26 Federal Plaza, New York, New York 10007, Telephone 
212-264-0306. 





✓ * 
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GENERAL COUNSEL’S EXHIBIT NO. 1 

* * * * * 

COMPLAINT AND NOTICE OF HEARING 

It having been charged by District 65, Distributive Workers of 
America, herein called District 65, that Zim Textile Corp., herein 
called Respondent has engaged in, and is engaging, in certain unfair 
labor practices affecting commerce as set forth and defined in the 
National Labor Relations Act, as amended, 29 U. S. C. , Sec. 151, et^ 
seq., herein called the Act, the General Counsel of the National Labor 
Relations Board, herein called the Board, on behalf of the Board, by 
the undersigned Regional Director, Region 2, pursuant to Section 10(b) 
of the Act and the Board's Rules and Regulations - Series 8, as amended, 
Section 102.15, hereby issues this Complaint and Notice of Hearing and 
alleges as follows: 

1(a) The Charge in this proceeding was filed by District 65 on 
May 6, 1974, and served by registered mail upon Respondent on or 
about May 6, 1974. 

(b) The First Amended Charge in this proceeding was filed by 
District 65 on May 10, 1974, and served by registered mail upon Res¬ 
pondent on or about May 10, 1974. 

2(a) Respondent is, and has been at all times material herein, a 
corporation duly organized under, and existing by virtue of, the laws 
of the State of New York. 

(b) At all times material herein, Respondent has maintained an 
office and place of business at 6 East 32nd Street, in the City and State 
of New York where it is, and has been at all times material herein, 
engaged in the sale and distribution of blankets, bedspreads, towels, 
linens and related products on a wholesale basis. 

(c) During the past year which period is representative of its 
annual operations generally, Respondent, in the course and conduct of 


( 





its business, towels and linens and other goods and materials valued 
in excess of $50,000, of which goods and materials valued in excess 
of $50,000 were transported and delivered to its place of business in 
interstate commerce directly from states of the United States other 
than the state in which it is located. 

3. Respondent is, and has been at all times material herein, 
an employer engaged in commerce within the meaning of Section 2(2), 

(6) and (7) of the Act. 

4. District 65 is, and has been at all times material herein, a 
labor organization within the meaning of Section 2(5) of the Act. 

5. All shipping, receiving, stock, office clerical, production 
and maintenance employees of Respondent, employed at its plant, 
exclusive of guards, watchmen and all supervisors as defined in Sec¬ 
tion 2(11) of the Act, constitute a unit appropriate for the purposes of 
collective bargaining within the meaning of Section 9(b) of the Act. 

6. At all times material herein Martin Zell is, and has been, 
general manager of Respondent acting on its behalf and a supervisor 
thereof within the meaning of Section 2(11) of the Act. 

7(a) In or about November and December 1973, and January 
1974, the exact dates presently unknown, employees in the unit des¬ 
cribed above discussed with Martin Zell improvements in their working 
conditions and advised him that they would seek Union representation if 
their working conditions were not improved. 

(b) In or about November and December 1973 and January 1974, 
the exact dates presently unknown, at the Respondent's premises, dur¬ 
ing the discussions described above in subparagraph (a) Martin Zell 
threatened the aforesaid employees with discharge if they attempted to 
secure union representation. 

8. On or about February 7, 1974 a majority of the employees of 
Respondent, in the unit described above in paragraph 5, designated and 
selected District 65 as their representative for the purposes of 




58 


collective bargaining with Respondent and at all times since said date, 
Respondent by virtue of Section 9(a) of the Act, has been and is now the 
exclusive representative of all the employees in said unit for the pur¬ 
poses of collective bargaining. 

9. On or about March 28, 1974, Respondent requested Respon¬ 
dent to recognize and bargain with it as the exclusive collective bar¬ 
gaining representative of Respondent's employees in the unit described 
above in paragraph 5 with respect to rates of pay, wages, hours of em¬ 
ployment and other terms and conditions of employment of such em¬ 
ployees. 

10. Since on or about March 28, 1974 Respondent has refused to 
recognize or bargain with District 65 as the exclusive collective bargain¬ 
ing representative of Respondent's employees in the unit described 
above in paragraph 5. 

11. On or about April 3, 1974 District 65 filed a petition in Case 
No. 2-RC-16475 seeking an election among the employees of Respon¬ 
dent in the unit described above in paragraph 5. 

12(a) On or about April 4, 1974, Respondent by Martin Zell, at 
Respondent's premises, interrogated its employees concerning the em¬ 
ployees' membership in, activities on behalf of, and sympathy in and 
for District 65. 

(b) As a result of such interrogation Respondent determined 
that District 65, represented a majority of Respondent's employees in 
the unit described above in paragraph 5. 

13(a) On or about April 4, 1974, Respondent by Martin Zell dis¬ 
charged its employees Israel Colon and Nelson Vega. 

(b) Respondent discharged its employees Israel Colon and 
Nelson Vega because said employees joined and assisted District 65. 

(c) On or about April 5, 1974 Respondent reinstated to their 
former positions of employment, Israel Colon and Nelson Vega. 
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14(a) On or about April 11, 1974. Resnondent, bv Martin Zell, 
at Respondent's premises, informed its employees that they could ab¬ 
sent themselves from work on Good Friday but that they could not be 
paid for that day. 

(b) Prior to April 11, 1974 Respondent had permitted its em¬ 
ployees to absent themselves from work on Good Friday but had paid 
them for that day. 

(c) Respondent altered and changed its practice of granting 
Good Friday as a paid holiday because its employees joined and assisted 
District 65. 

15(a) On or about April 11, 1974, Respondent by Martin Zell 
permanently laid off its employee Nelson Vega, and since said date has 
failed and refused to recall or reinstate him to his former position of 
employ ment. 

(b) Respondent laid off and thereafter failed and refused to 
recall or offer to recall its employee Nelson Vega, as described above 
in subparagraph (a) because said employee joined and assisted District 
65. 

16. Respondent engaged in the conduct described above in para¬ 
graphs 10, 12, 13, 14 and 15 in order to undermine the District 65 and 
to destroy its majority status among such employees. 

17. By the acts and conduct of Respondent described above in 
paragraphs 7, 10 and 12 through 16 Respondent has precluded the hold¬ 
ing of a fair and free election amongst the employees in the unit des¬ 
cribed above in paragraph 5. 

18. By the "•'’ts described above in paragraphs 7, 10 and 12 
through 16 and by each of said acts, Respondent interfered with, res¬ 
trained and coerced, and is interfering with, restraining and coercing 
its employees in the exercise of the rights guaranteed in Section 7 of 
the Act, and thereby engaged in and is engaging in unfair labor practices 
affecting commerce within the meaning of Section 8(a)(1) and Section 
2(6) and (7) of the Act. 






60 


19. By the acts described above in paragraphs 12 through 15 and 
by each of said acts, Respondent discriminated and is discriminating in 
regard to the hire and tenure and terms and conditions of employment 
of its employees, thereby discouraging membership in a labor organi¬ 
zation, and thereby engaged in and is engaging in unfair labor practices 
affecting commerce wi'hin the meaning of Section 8(a)(3) and Section 
2f6) and (7) of the Act 

20. By the acts described above in paragraphs 10 and 12 through 
16 and by each of said acts, Respondent refused to bargain collectively 
and is refusing to bargain collectively with the representative of its 
employees, and thereby engaged in and is engaging in unfair labor 
practices affecting commerce within the meaning of Section 8(a)(5) and 
Section 2(6) and (7) of the Act. 

21. The acts of Respondent described above in paragraphs 7, 10 
and 12 through 16 occurring in connection with the operations of Res¬ 
pondent described above in paragraphs 2 and 3, have a close, intimate, 
and substantial relation to trade, traffic, and commerce among the 
several States and tend to lead to labor disputes burdening and obstruct¬ 
ing commerce and the free flow of commerce. 

PLEASE TAKE NOTICE that on the 10th day of July 1974, at 
11:00 a. m., at 26 Federal Plaza, 36th Floor, in the City and State of 
New York, a hearing will be conducted before a duly designated Admin¬ 
istrative Law Judge of the National Labor Relations Board on the al¬ 
legations set forth in the above Complaint, at which time and place you 
will have the right to appear in person, or otherwise and give testimony. 

You are further notified that, pursuant to Sections 102.20 and 
102.21 of the Board's Rules and Regulations, the Respondent shall file 
with the Regional Director, Region 2, acting in this matter as agent 
of the National Labor Relations Board, an original and four (4) copies 
of an answer to the said Complaint within ten (10) days from the service 
thereof, and that unless it does so all of the allegations in the Complaint 
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shall be deemed to be admitted by it to be true and may be so found by 
the Board. Immediately upon the filing of its answer, Respondent 
shall serve a copy thereof on each of the other parties. 

Form NLRB-4668, Statement of Standard Procedure in Formal 
Hearings Held Before the National Labor Relations Board in Unfair 
Labor Practice Cases is attached. 

Dated at New York, New York this 6th day of June 1974. 

/s/ Sidney Danielson __ 

Regional Director 

National Labor Relations Board 

Region 2 

26 Federal Plaza, Room 3614 
New York, New York 10007 
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SUMMARY OF STANDARD PROCEDURES IN FORMAL 
HEARINGS HELD BEFORE THE NATIONAL LABOR 
RELATIONS BOARD IN UNFAIR LABOR PRACTICE 
PROCEEDINGS PURSUANT TO SECTION 10 OF THE 
NATIONAL LABOR RELATIONS ACT, AS AMENDED 

The hearing will be conducted by an Administrative Law 
Judge of the National Labor Relations Board. He will preside 
at the hearing as an independent, impartial trier of the facts and 
the law and his decision in due time will be served on the parties. 
His headquarters are either in Washington, D.C. or San Fran¬ 
cisco, California. 

At the date, hour, and place for which the hearing is set, 
the Administrative Law Judge, upon the joint request of the parties, 
will conduct a "prehearing” conference, prior to or shortly after 
the opening of the hearing, to assure that the issues are sharp and 
cl jar-cut: or he may, on his own initiative, conduct such a con¬ 
ference. He will preside at any such conference, but he may, if 
the occasion arises, permit the parties to engage in private dis¬ 
cussions. The confer^ .3 will not necessarily be recorded, but it 
may well be that the labors of the conference will be evinced in the 
ultimate record -- for example, in the form of statements of posi¬ 
tion, stipulations, and concessions. Except under unusual circum¬ 
stances, the Administrative Law Judge conducting the prehearing 
conference will be the one who will conduct the hearing; and it is 
expected t hat the formal hearing will commence or be resumed 
immediately upon completion of the prehearing conference. No 
prejudice will result to any party unwilling to participate in or to 
make stipulations or concessions during any prehearing conference. 

(This is not to be construed as preventing the parties from 
meeting earlier for similar purposes. To the contrary, the parties 
are encouraged to meet prior to the time set for hearing in an effort 
to narrow the issues.) 




Parties may be represented by an attorney or other repre¬ 
sentative and present evidence relevant to the issues. 

An official reporter will make the only official transcrip' 
of the proceedings, and all citations in briefs and arguments 
must refer to the official record. The Board will not certify any 
transcript other than the official transcript for use in any court 
litigation. Proposed corrections of the transcript should be sub¬ 
mitted, either by way of stipulation or motion, to the Administra¬ 
tive Law Judge for his approval. 

An n er that is spoken in the hearing room while the hear¬ 
ing is in session will be recorded by the official reporter unless 
the Administrative Law Judge specifically directs off-the-record 
discussion. In the event that any party wishes to make off-the- 
record statements, a request to go off the record should be directed 
to the Administrative Law Judge and not to the official reporter. 

Statements of reasons in support of motions and objections 
should be specific and concise. The Administrative Law Judge will 
allow an automatic exception to all adverse rulings, and, upon ap¬ 
propriate order, an objection and exception will be permitted to 
stand to an entire line of questioning. 

All exhibits offered in evidence shall be in duplicate. Copies 
shall also be supplied to other parties. If a copy of any exhibit is 
not available at the time the original is received, it will be the 
responsibility of the party offering such exhibit to submit the copy 
before the close of hearing. In the event such copy is not submitted, 
and the filing thereof has not for good reason shown been waived by 
the Administrative Law Judge, any ruling receiving the exhibit may 
be rescinded and the exhibit rejected. 

Any party shall be entitled, upon request, to a reasonable period 
at the close of the hearing for oral argument, which shall be included 
in the stenographic report of the hearing. In the absence of a request. 
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the Administrative Law Judge may himself ask for oral argument, 
if at the close of the hearing h? believes that such argument 
would be beneficial :.o his understanding of the contentions of the 
parties and the factual issues involved. 

Any party shall also be entitled upon request made before 
the close of the hearing, to file a brief or proposed findings and 
conclusions, or both, with the Administrative Law Judge who will 
fix the time for such filing. 

Attention of the parties is called to the following requirements 
laid down in Section 102.42 of the Board's Rules and Regulations 
with respect to the procedure to be followed before the proceeding 
is transferred to the Board: 

No request for an extension of time within which to submit 
briefs or proposed findings to the Administrative Law Judge will 
be considered unless received by the Chief Administrative Law 
Judge in Washington, D.C. (or in cases under the San Francisco, 
California branch office of the Division of Judges, the Associate 
Chief Administrative Law Judge in charge of such office) at least 
3 days prior to the expiration of time fixed for the submission of 
such docum nts. Notice of request for such extension of time must 
be served simultaneously upon all other parties, and proof of such 
service furnished to the Chief Administrative Law Judge or Associate 
Chief Administrative Law Judge as tin case may be. All briefs or 
proposed findings filed with the Administrative Law Judge must be 
submitted in triplicate, and may be in typewritten, printed, or 
mimeographed form, with service upon the other parties. 

In due course the Administrative Law Judge will prepare and 
file with the Board his decision in this proceeding, and will cause a 
copy thereof to be served upon each of the parties. Upon filing of the 
said decision, the Board will enter an order transferring this case 
to itself, and will serve copies of that order, setting forth the date 
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of such transfer, upon all parties. At that point, the Admin¬ 
istrative Law Judge's official connection with the case will cease. 

The procedure to be followed before the Board from that 
point forward, with respect to the filing of exceptions to the 
Administrative Law Judge’s Decision, the submission of support¬ 
ing briefs, requests for oral argument before the Board, and 
related matters, is set forth in the Board's Rules and Regulations, 
Series 8, as amended, particularly in Section 102.46, and follow¬ 
ing sections. A summary of the more pertinent of these provisions 
will be served upon the parties together with the order transferring 
the case to the Board. 

Adjustments or settlements consistent with the policies of 
the Act reduce government expenditures and promote amity in labor 
relations. Upon request, the Administrative Law Judge will afford 
reasonable opportunity during the hearing for discussions between 
the parties if adjustment appears possible, and may himself suggest 
it. 
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A NSWER 

Respondent ZIM TEXTILE CORP., by its attorney 
MILTON HOROWITZ, for its Answer to the Complaint herein, 
alleges as follows: 

1. Denies each and every allegation contained in para¬ 
graphs numbered 7(a) and (b), 9, 14(b) and (c), 15(b), 17, 18, 

19, 20 and 21 of the Complaint. 

2. As to paragraph 5 of the Complaint, admits the appro¬ 
priateness of the unit therein described but asserts the optional 
right of the Employer Zim Textile Corp. (hereinafter "Zim"), 

in representation proceedings, to have its office clerical employ¬ 
ee separately polled in a "Globe" election for self inclusion in 
such a unit. 

3. Denies each and every allegation contained in paragraph 
numbered 6 of the Complaint, except admits that Martin Zell 
(hereinafter "Zell") is a supervisor of Zim within the meaning of 
the Act. 

4. As to paragraph 8 of the Complaint, denies that it has 
knowledge or information sufficient to form a belief as to the 
alleged designation and selection of District 65 as bargaining repre¬ 
sentative by employees of Zim, denies that such designation, when¬ 
ever made, uncommunicated and undemonstrated to Zim, constitutes 
District 65 as the exclusive bargaining representative of Zim's 
employees, and further denies, in the circumstances here presented, 
that District 65 can be deemed such exclusive bargaining repre¬ 
sentative unless certified as such following an election. 

5. As to paragraph 10 of the Complaint, denies any wrong¬ 
ful refusal to bargain, and further alleges Zim's good faith partici¬ 
pation in a representation proceeding initiated by District 65 as 
petitioner by petition dated April 3, 1974, No. 2-RC-16475 (as 
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alleged in paragraph 11 of the Complaint), and then as now 
presenting legitimate questions concerning representation to 
be resolved by secret ballot election. 

6. As to paragraph 12(b) of the Complaint, admits that, 
inferentially, Zell then knew that employees Colon and Vega 
constituted a majority of a group of employees including the 
office clerical employee, but denies that such knowledge was 
motivational in his actions described in paragraphs 13(a) and 
13(b) of the Complaint. 

7. As to paragraph 13(b) of the Complaint, denies each 
and every allegation thereof except admits that Zell discharged 
Colon and Vega impulsively and in anger for wnat he deemed to 
have been a deception practiced upon him by said employees with 
respect to joining and assisting District 65. 

8. As to paragraph 13(c) of the Complaint, denies each 
and every allegation thereof except admits that on advice of coun¬ 
sel then retained, in the afternoon of April 4, 1974 Zell requested 
District 65 representative Ralph Passman to present Colon and 
Vega for immediate reinstatement, and they accordingly reported 
for work the next day without suffering any loss of pay whatsoever. 

9. As to paragraph 14(a) of the Complaint, denies each and 
every allegation thereof except admits that when Colon and Vega 
advised Zell on the morning of April 11, 1974 that they were taking 
the following day, Good Friday, off, he advised them that it was a 
working day, not a holiday, and that if they did take the day off, it 
would be on their own time. 

10. As to paragraph 15(a) of the Complaint, denies each 
and every allegation thereof except admits that at the end of the 
working day of April 11, 1974, Zim laid off employee Nelson Vega 
indefinitely for lack of work occasioned by the marked decline in 
Zim's business, advised him he would be recalled when work became 





available, and took the address data necessary for getting in 
touch with Vega: Vega ascribed lack of work as the reason for 
the layoff in his application for unemployment insurance bene¬ 
fits, and Zim confirmed Vega's statement. 

11. With respect to paragraph 16 of the Complaint, denies 
each and every allegation thereof, and more specifically denies 
that Zim's action of prompt reinstatement with full backpay, as 
alleged in paragraph 13(c) of the Complaint, was intended to or 
had the effect of undermining District 65 in any way. 

FIRST DEFENSF 

12. Not until the filing of the petition in representation 
proceedings on June 3rd, 1974, received by Zim on June 4th, 1974, 
had District 65 voiced a demand for exclusive bargaining rights 
for a unit inclusive of office clerical employees. 

13. Prior to April 3rd, 1974, if the allegations of paragraph 
7(a) of the Complaint are to be credited, some of the employees 

of Zim initiated discussions and engaged in a course of individual 
bargaining with Zim for improvement in their working conditions 
using as leverage the statement that they might otherwise seek 
union representation. 

14. While there had been some d .cussion, notably about 
wage increases and medical benefit insurance considerably before 
the appearance of District 65 on the scene, on March 28, 1974 with 
Colon and on March 29, 1974 with Colon and Vega, extended dis¬ 
cussions were had by Zell covering Employer offers of benefits in 
response to what Colon and Vega said they wanted. After private 
conference between Colon and Vega, the said employees announced 
that they really didn't want the Union as long as they could get the 
Employer benefits offered. 

15. [hiring the mid-day hours of March 29, 1974 Colon and 
Vega absented themselves from Zim's premises with the avowed 





purpose of going down to District 65 to let the Union know they 
were no longer interested and to drop the "filing’’ which District 
65 representative Ralph Passman had mentioned when he was 
at Zim's premises on March 28, 1974. Colon and Vega returned 
at about 2 P. M. and told Zell that everything had been "taken 
care" of. 

16. Zell spoke with District 65 representative Ralph Pass¬ 
man on the telephone on April 1, 1974, was advised by Mr. 

Passman that it was "too late" to prevent the "filing", but that 
the employees could vote "no" in the election if they did not want 
the Union. 

18. When District 65’s representation petition arrived at 
Zim's premises on the morning of April 4. 1974, Zell immediate¬ 
ly called the Regional Director of Region 2 and was advised to re¬ 
tain counsel for advice; when Colon and Vega reported for work 
that morning, Zell immediately discharged them and refused rein- 
s:atement when they came back a few hours later with District 65 
representatives Passman and Pagan. That afternoon Zim retained 
counsel and called Mr. Passman arranging for reinstatement of 
Colon and Vega, who reported in the following day without suffering 
any loss of pay. 

19. From the foregoing, it is obvious that Zell was inexper¬ 
ienced with the legal aspects of the representational process and 
the requirements of the Act. Since Zim's retention of counsel, 

no unfair labor practices have been committed by Zim. 

20. Such unfair labor practices as were committed from the 
time of the filing of the representation petition were isolated in a 
single incident of April 4, 1974 and promptly voluntarily remedied 
in such a way as to bolster rather than undermine the adherence of 
employees to District 65. 
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21. District 65 having proceeded initially upon a repre- ■ 

sentation petition wherein a bargaining unit inclusive of office • 

clerical employees was demanded should not be designated the ■ 

exclusive bargaining representative unless and until certified ■ 

as such following a representation election. ■ 

second DEFENSE 

22. After all of the events and acts, inclusive of the lay- | 

off of Nelson Vega at the end of the working day of April 11, 

1974, District 65 participated in both the informal conference 
and the formal hearing in said representation proceedings wherein 
Zim acceded to both the holding of an election and the bargaining 8 

unit requested by District 65, and where the only issue for deter- _ 

mination by the Regional Director was whether Vega's layoff was 8 

temporary with a reasonable expectancy of recall in the near _ 

future or indefinite. Only after the issuance of the Regional 8 

Director's Order and Direction of Election with the Regional a 

Director's findings of the nature of Vega's layoff, did District 65 ■ 

file its original charge herein which in no respect challenged the mm 

layoff. ■ 

23. By its aforesaid participation in the representation pro- a 

ceedings, coupled with Zim's self-remedying of its discharge action ■ 

of April 4, 1974 and its proper conduct at all times thereafter, a 

District 65 has waived any rights in this proceeding to a bargaining ■ 

order without an election. ■ 

WHEREFORE, Respondent respectfully demands that the Com- ■ 

plaint herein be dismissed in its entirety. ■ 

/s / Milton Horowitz _ ® 

Dated: New York, N.Y. Attorney for Respondent, 

June 17, 1974. Zim Textile Corp. 

15 Park Row ™ 

New York, N.Y. 10038 
(212) COrtlandt 7-0606 
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GENERAL COUNSEL’S EXHIBIT NO. 2 A/B 


DISTRICT 65 

M holt,i!t, Retal. Office an,1 Pr, cr nr I'nion 

13 Astor Place. New York, N. Y. I0C13 
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GENERAL COUNSEL'S EXHIBIT NO. 3 
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GENERAL COUNSEL’S EXHIBIT NO. 4 


ZIM TEXTILE CORPORATION 
and 

DISTRICT 65, DISTRIBUTIVE WORKERS 
OF AMERICA 


Employer - 


Petitioner 


Case No. 2-RC-16475 

DECISION AND DIRECTION OF ELECTION 

Upon a petition duly filed under Section 9(c) of the National 
Labor Relations Act, a hearing was held before a hearing officer 
of the National Labor Relations Board. The heading officer's 
rulings made at the hearing are free from prejudicial error and 
are hereby affirmed. 

Pursuant to the provisions of Section 3(b) of the Act, the 
Board has delegated its powers in connection with this case to the 
undersigned Regional Director. 

Upon the entire record in this case, the Regional Director 

finds: 

1. The Employer is engaged in commerce within the meaning 
of the Act and it will effectuate the purposes of the Act to assert 
jurisdiction herein. 

2. The labor organization involved claims to represent certain 
employees of the Employer. 

3. A question affecting commerce exists concerning the repre¬ 
sentation of certain employees of the Employer within the meaning 

of Section 9(c)(1) and Section 2(6) and (7) of the Act. 

T7 Th me of the Employer appears as corrected at the hearing. 
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4. The following employees of the Employer constitute a 

unit appropriate for the purposes of collective bargaining within 

2 / 

the meaning of Section 9(b) of the Act: - 

All shipping, receiving, stock, office clerical, production 

and maintenance employees employed by the Employer at 

its 6 East 32nd Street location, excluding guards, watchmen 

3/ 

and supervisors as defined in the Act. — 

DIRECTION OF ELECTION 

An election by secret ballot will be conducted by the under¬ 
signed Regional Director among the employees in the unit found 
appropriate at the time and place set forth in the notice of election 

2/ The Employer, a wholesale distributor of dry goods, is in 
agreement that !he warehouse and office clerical unit sought 
by Petitioner, is appropriate. 

3/ The parties dispute the eligibility to vote of Nelson Vega, a 
warehouse employee laid off on April 11, 1974. Petitioner 
contends his layoff was temporary while the Employer asserts 
that it was of indefinite duration. The record establishes that 
since 1970 the unit complement has consisted of one office 
clerical employee and either one or two shipping and receiving 
employees, depending on the amount of such work required to 
be done at any given time. These two jobs have been filled in 
this period of time by eight individuals, and there is no pattern 
of recall of those employees who left employment. In only one 
case, did an employee return after his termination. It appears 
that for some months there has been a general decline in busi¬ 
ness and the Employer testified further to an anticipated loss of 
a major supplier. As a consequence, Vega was laid off and was 
told that business was slow but that he would be called back 
when needed. 

The test for determining eligibility of a laid-off employee is 
whether he "had a reasonable expectancy of recall in the near 
future as of the date of the election." Leach Corporation, 121 
NLRB 772, 773. The Board has also noted that in the absence 
of a specific indication of a recall, vague statements as to the 
"chance" or "possibility" of the laid-off employee returning do 
not provide an adequate basis for concluding that the employee 
had a reasonable expectancy of reemployment. Tomadur, Inc., 
196 NLRB 706. In view of the foregoing, I find that the 
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to be issued subsequently, subject to the Board's Rules and 
Regulations. Eligible to vote are those in the unit who were 
employed during the payroll period immediately preceding the 
date below, including employees who did not work during that 
period because they were ill, on vacation, or temporarily laid 
off. Also eligible are employees engaged in an economic strike 
which commenced less than 12 months before the election date 
and who retained their status as such during the eligibility period 
and their replacements. Those in the military services of the 
United States may vote if they appear in person at the polls. 

Ineligible to vote are employees who have quit or been discharged 
for cause since the designated payroll period and employees 

T 7 ^Continued) circumstances of Nelson Vega's layoff are such 
U *t he does not have a reasonable expectancy of reemploy¬ 
ment and that he therefore is not eligible to vote in the elec¬ 
tion directed herein. 

4/ In order to assure that all eligible voters may have the op¬ 
portunity to be informed of the issues in the exercise of their 
statutory right to vote, all parties to the election should have 
access to a list of voters and their addresses which may be 
used to communicate with them. Excelsior Underwear, Inc., 
156 NLRB 1236; N. L. R. B . v. Wyman-Gordon Company~394 
U.S. 759. Accordingly, it hereby is directed that an election 
eligibility list, containing the names and addresses of all 
eligible voters, must be filed by the Employer with the Re¬ 
gional Director, Region 2, within 7 days of the date of this 
Decision and Direction of Election. In order to be timely filed, 
such list must be received in the Regional Office, Federal 
Building, 26 Federal Plaza, Room 3614, New York, New York 
10007, on or before May 3, 1974. The Regional Director will 
make the list available to all parties to the election. No ex¬ 
tension of time to file this list will be granted except in extra¬ 
ordinary circumstances, no*' shall the filing of a request for 
review operate to stay the filing of such list. Failure to com¬ 
ply with this requirement shall be grounds for setting aside 
the election whenever proper objections are filed. 


4 






engaged in a strike who have been discharged for cause since 

the commencement thereof, and who have not been rehired or 

reinstated before the election date, and employees engaged in 

an economic strike which commenced more than 12 months before 

4/ 

the election date and who have been permanently replaced.- 
Those eligible shall vote whether (or not) they desire to be repre¬ 
sented for collective-bargaining purposes by District 65, Distribu- 

5/ 

tive Workers of America. - 

/s/ Sidney Danielson_ 

Reg ionaF d irector, Region ?. 
National Labor Relations Board 
26 Federal Plaza, Room 3614 
New York, New York 10007 

Dated April 26, 1974 _ 

at New York, New York 


J Under the provisions of Section 102.67 of the Board’s Rules 
and Regulations, a request for review of this decision may be 
filed with the Board in Washington, D.C. This request must 
be received by the Board in Washington by May 9, 1974. 


- 5 , 




GENERAL COUNSEL’S EXHIBIT NO. 5 


State of New York ) 

ss 

County of New York ) 

MARTIN ZELL, being duly sworn, deposes and says: 

I reside at 11 Neal Drive, East Brunswick, New Jersey 
08816. Tel 201 238-1824. I can also be reached at Zim Textile 
Corp. , 6 E. 32 St., New York, New York, Tel 684-1550. I am 
a salesman and warehouse/office manager for the Employer since 
at least April 4, 1974. I have been with the Employer four years. 

* * * * ♦ 

Vega was not at work that day. In the afternoon, I sat down 
with Colon to discuss the union situation. Prior to that, to my 
knowledge, neither I, Mockson or Zimbach talked with Vega or 
Colon about the union, and had no other knowledge of their union 
activity. I sat with Colon in the warehouse area. I asked him why 
he did what he did. if he knew what was involved, and for him to 
explain what the employees wanted. Colon replied they wanted 
certain benefits, also hospitalization. He also mentioned the union 
offering them a $3,000 life insurance policy. Also he said about job 
security. I explained to him about our Blue Cross Policy. (I had 
told Colon back in December, 1973, after he commented about his 
ineligibility under welfare, that the ”?xt time Blue Cross opened up 
their enrollment, that I would put him and Vega in.) I showed him 
that I put the office clerical into the plan in early March, 1974. I 
said that I did not put him into the plan because of the start of this 
union thing. I do not recall now exactly what else was said by this 
point. I do not recall saying anything like if they joined the union, 
they would not be around ar^ore. I also told him that the company 
was considering pension plans for its employees, and showed him 
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copies of some plans (one plan, for example, was submitted to 
the company in February, 1973). I said according to federal law 
all employees must be included in the pension plan; I explained 
"resting" to him, etc. I brought Colon into the office when I 
showed him the Blue Cross and pension documents. In the office, 
also present was Linda Balmeo, bookkeeper. Coion, with Balmeo 
present, said they really wanted the benefits, and didn't want the 
union. I did not mention any benefits to Colon that he was not al¬ 
ready receiving, or that the company wa^ already considering. 

During this conversion, [sic| I do not recall specifically stating to 
Colon anything like hr better drop his support of the union or he'd 
be fired. I told him to think about what we and the union were trying 
to do, overnight, tai> to Vega, and let me know their decision the 
next day. I did not specifically say he had to decide upon staying 
with the union or not. 

On March 29, 1974: Vega and ^olon came in to work, sat in 
their room and talked privately. I told them when they came in to 
get together and discuss what I talked to Colon about yesterday. Later 
that morning, I went to their room and asked what they decided. 

Vega repeated that they really uid aot want a union, but were looking 
for some hospitalization, job security, and a larger raise than given 
a month ago. I asked if they were willing to accept what I spoke of, 
willing to work with me and trust me, for them to go down and tell 
the union they changed their minds and didn't want the union anymore. 

I also said that if I were assured that the union was dropping this 
filing, that I would immediately put them into the hospitalization plan. 
They said they would go during their lunch-break to the union to tell 
them to forget the shop. I did not specifically say they would be 
fired if they did not accept my offer. The talk ended. They left at 
noon, retur ned at 2 p. m. I asked what happened. They replied, 

"don't worry, it is taken care of." 
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* * * + * 

On April A, 1974: I received a copy of the petition from 
the NLRB. I spoke to Danielson of the NLRB, who advised me 
to talk to an attorney. 1 was very annoyed then. Colon came in. 

I showed him the petition, and said "do you realize this is going 
to cost thousands of dollars of legal fees, and that it was not filed 
till yesterday?" 1 said I got the feeling I was getting shitted upon. 
I asked Vega if he wants a union. My voice was raised. He 
slammed his palm on the desk, and said "I want a union." I said 
"you w.mt a union, go let them find you a job." I went to Vega, 
and asked "do you want a union?" He said yes. I said "you too, 
let them go get you a job." I fired them both, and they left. 

* * * * * 









RESPONDENT'S EXHIBIT NO. 1A 


KlJUt «*t 
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UNITED STATES OF AMERICA 

NATIONAL LABOR RELATIONS BOARD 


V THDRAWAL REQUEST 


In .h. mane, of - 2 d J±.l£M. >LC. ... 

(Mam« o I com) 


l (l- c. /C / 7 1 

(Nv>ib« of com) 


This is to request withdrawal of the (petition) (cWs*)*in the above case. 



RESPONDENT 

Exhibit No 
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RESPONDENT'S EXHIBIT NO. IB 

ORDER PERMITTING WITHDRAWAL OF PETITION 
AND VACATING DECISION A ND DIRECTION - C*F ELECTION 

On April 26, 1974, a Decision and Direction of Election 
issued in the above-entitled proceeding upon a Petition for Cert¬ 
ification of Representative filed on April 3, 1974. On June 4, 

1974, Petitioner filed a written request to withdraw said petition. 
On June 6, 1974, a Complaint and Notice of Hearing issued against 
the Employer in Case No. 2-CA-13304 upon an unfair labor prac¬ 
tice charge filed by the Petitioner, alleging int er alia , the com¬ 
mission by the Employer of conduct constituting an unlawful re¬ 
fusal to recognize and bargain with the Petitioner in violation of 
Sections 8(a)(1) and (5) of the National Labor Relations Act as 
amended. Such conduct, if proven, precludes the existence of a 
question concerning representation. Accordingly, I shall permit 
a withdrawal of the instant representation proceeding, subject to 
its reinstatement by the Petitioner, if appropriate, upon final 
disposition of the aforesaid unfair labor practice case. 

NOW THEREFORE IT IS ORDERED that the Decision and 
Direction of Election issued herein be, and it hereby is, vacated 
and Petitioner's request to withdraw the petition be, and it hereby 
is, granted. 

Dated at New York, New York, this 7th day of June, 1974. 

/ s/ Sidney Danielson _ 

Regional Director 

National Labor Relations Board 

Region 2 

26 Federal Plaza, Room 3614 
New York, New York 10007 
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RESPONDENT'S EXHIBIT NO 2M 

f i A'l IONAI. I,AMOK RELATIONS MOAKI) 

Region 2 

Federal Building, Room 3614, 26 Federal Plaza 
New York, New York 10007 


June 26, 1974 

Zim Textile Corp. 

6 East 32nd Street 
New York, N.Y. 10016 

Re: Zim Textile Corp. 

Case No: 2-RM-1715 

Gentlemen: 

The petition in the above-captioned case, requesting an investiga¬ 
tion rnd certain action ui ler Section 9 of the National Labor Rela¬ 
tions Act, has been carefully investigated and considered. 

As a result of the investigation, it appears that further proceedings 
are not warranted. 

A complaint has been issued by me in Case No. 2-CA-13304 alleg¬ 
ing, inter alia, that you have failed and refused to bargain with 
District 65, Distribu ive Workers of America, in violation of Section 
8(a)(5) of the National Labor Relations Act. In these circumstances 
no valid basis is present at this time for a finding that a question 
concerning ref resenlation exists, and I therefore am dismissing the 
petition in this matter. My dismissal of your petition is without 
prejudice to a request by you for its reinstatement upon the final 
disposition of the unfair labor practice case. 

Pursuant to the National Labor Relations Board Rules and Regula¬ 
tions, you may obtain a review of this action by filing an appeal with 
the National Labor Relations Board, Washington, D.C. 20570. A 
copy of such appeal must be served upon each of the other parties 
to the proceeding and upon me. This appeal must contain a complete 
statement setting forth the facts and reasons upon which it is based. 
The appeal (8 copies) should be filed with the Board in Washington, 

D. C. 20570 by the close of business on July 9, 1974, except that the 


r 
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Board may, upon good cause shown, grant special permission 
for a longer period within which to file. The request for exten¬ 
sion of time should be submitted to the Board in Washington, 
and a copy of any such request for extension of time should be 
submitted to me and to the other parties to this proceeding. 

Very truly yours, 

/s/ Sidney Danielson 
Regional Director 

REGISTERED MAIL 
R. R. R. 

cc: National Labor Relations Board 

Washington, D.C. 20570 

Milton Horowitz, Esq. 

15 Park Row 

New York, N. Y. 10038 

District 65, Distributive Workers of America 

13 Astor Place 

New York, N.Y. 10003 

Att: Mr. Ralph Passman, Esq. 
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RESPONDENT'S EXHIBIT NO. 3 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 

Second Region 


*************************** 
In the Matter of: 

+ 

ZIM TEXTILE COMPANY, * 

Employer 


Case No. 


2 RC-16475 

DISTRICT 65, DISTRIBUTIVE WORKERS OF * 

AMERICA * 

* 

Petitioner * 

*************************** 

26 Federal Plaza, 

New York, New York 
Wednesday, April 17, 1974 

Pursuant to notice, the above-entitled matter came on for 
hearing, at 10:15 a. m. 

BEFORE: 

JOEL SPIVAK, Hearing Officer. 

APPEARANCES: 


MILTON HOROWITZ. ESQ. 


RALPH PASSMAN 


15 Park Row, New York, New York, 
appearing on behalf of the Employer. 

13 Astor Place, New York, New York, 
Representative, appearing on behalf 
of the Petitioner*'. 
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3 PROCEEDINGS 

HEARING OFFICER SPIVAK: This hearing will be in order. 
This is a formal hearing in the matter of Zim Textile Company, 

Case No. 2-RC-16475, before the National Labor Relations Board. 

The hearing officer appearing for the National Labor Relations 
Board is Joel Spivak. 

All parties have been informed of the procedures of formal 
hearings before the Board by service of a statement of standard 
procedures with the notice of hearing. 

I have additional copies of this statement if any party wishes 

more. 

Will the representatives of the parties please state their ap¬ 
pearances for the record. 

For the petitioner? 

MR. PASSMAN: Ralph Passman for the petitioner, general 
organizer. 

MR. HOROWITZ: For the employer, Milton Horowitz, 15 
Park Row, New York, New York, attorney for the employer. 
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HEARING OFFICER: Are there any other appearances? 

Let the record show no response. 

Are there any other persons, parties or labor organiza¬ 
tions in the hearing room at this time who claim an interest 
in this proceeding? 

Let the record show no response. 

For the petitioner, Mr. Passman, who can be served with 
the official Board papers, please? 

MR. PASSMAN: Gene Eisner, attorney for District 65, 

13 Astor Place. 

HEARING OFFICER: Mr. Horowitz? 

MR. HOROWITZ: Milton Horowitz, 15 Park Row, 10036. 

HEARING OFFICER: I now propose to receive the formal 
papers. They have been marked for identification as Board's 
Exhibit 1. This exhibit has been shown to the parties. 

Are there any objections? 

MR. HOROWITZ: No objection. 

MR. PASSMAN: No. 

HEARING OFFICER: Not hearing any objections, the papers 
are received. 

(Board's Exhibit 1 for identifica¬ 
tion was received into evidence.) 

HEARING OFFICER: Mr. Horowitz, do you have anything to 
say at this time? 

MR. HOROWITZ: Yes. At this time, Mr. Hearing Officer, 

I move to amend the title of this proceeding insofar as it 
relates to the employer’s correct name. Employer's correct name 
is Zim Textile Corporation and not Zim Textile Company as it now 
appears and I now so move for the correction? 

HEARING OFFICER: Any objection? 

MR. PASSMAN: No objection. 





HEARING OFFICER: Hearing no objection, I grant the 
motion. 

Prior to the hearing the company supplied the following 
information. The employer, a New York corporation with its 
sole location at 6 East 32nd Street, New York, New York 10016, 
is engaged in the non-retail sale of blankets, bedspreads, towels 
and linens. During the past fiscal year, the employer received 
gross revenues in excess of $50,000. During that same period 
the employer purchased goods including blankets, towels and 
linens valued in excess of $50,000 directly from firms located 
outside the State of New York and received in excess of $50, 000 
directly to firms located outside the State of New York. 

Mr. Horowitz, is that a fair statement of the business opera¬ 
tions of the company'* 

MR. HOROWITZ: It is. 

HEARING OFFICER: Do you stipulate that the company is 
engaged in interstate commerce within the meaning of the Act? 

MR. HOROWITZ: I so stipulated. 

HEARING OFFICER: Mr. Passman, do you so stipulate? 

MR. PASSMAN: Yes, sir. 

HEARING OFFICER: Will the company furnish a payroll and 
cooperate with the Board in the holding of any election the Board 
might direct? 

MR. HOROWITZ: It will. 

HEARING OFFICER: Mr. Passman, is the correct name of 
the petitioner that which appears on the petition filed in this case, 
that is, District 65, Distributive Workers of America? 

MR. PASSMAN: Yes. 

HEARING OFFICER: Are there any other affiliations which 
haven't been noted? 

MR. PASSMAN: No. 




HEARING OFFICER: Can it be stipulated that the petitioner 
herein. District 65, Distributive Workers of America, is a labor 
organization within the meaning of the National Labor Relations 
Act, as amended? 

Do you so stipulate on behalf of the company, Mr. Horowitz? 

MR. HOROWITZ: So stipulated. 

HEARING OFFICER: Mr. Passman, do you so stipulate on 
behalf of the union? 

MR. PASSMAN: So stipulated. 

HEARING OFFICER: Is it the position of the petitioner that 
you represent a majority of the employees in an appropriate unit 
and you are making this claim now? 

MR. PASSMAN: Yes. 

HEARING OFFICER: Does the employer at this time decline 
to recognize the petitioner as the exclusive collective bargaining 
agent for the employees in the unit petitioned tor until such time 
as they are certified as such in an appropriate unit determined by 
the Board? 

MR. HOROWITZ: That is the company's position. 

HEARING OFFICER: At this time I propose to get a state¬ 
ment as to the issues which we will be litigating here today. 

Mr. Passman? 

MR. PASSMAN: The union is claiming that the unit involves 
three employees, two in shipping, receiving, stock production and 
maintenance and one in the office. 

HEARING OFFICER: Mr. Horowitz? 

MR. HOROWITZ: The issue as the company sees it and as 
the company proposes to demonstrate is that the appropriate unit 
here excluding supervisory personnel and others who would not 

appropriately be included here in the unit sought to be bargained 
for consists of two individuals, one office clerical employee and one 
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shipping and general production maintenance employee and that 
a former employee who was laid off last week was not tempor¬ 
arily laid off as that term is understood. 

The company’s position was that it was an indefinite layoff 
with very little likely prospect of recall in the future because of 
circumstances which will be demonstrated. 

* * * * * 

77 HEARING OFFICER: * * * At this time if there are any 
positions for the petitioner, Mr. Passman, would you like to make 
a closing statement? 

MR. PASSMAN: Yes. 

78 I would like to state that the approach of the union on behalf 
of the unit was made after three employees had joined the union. 

We feel that the layoff which has occurred to now change 
the picture in which the unit was established, we believe is unfair 
and we think that the employee who was laid off basically was not 
laid off in good faith and that this question of only employing one 
employee is not true, that the company has always operated with two 
in the shipping department and to say now that they foresee a bad 
seasons, to have that be the criteria to say that this employee will 
no longer be recalled is, as far as we are concerned, not to be a 
fact and not to be a reason for stating that the company no longer 
needs two people in the shipping and received department. 

HEARING OFFICER: For the employer? 

MR. HOROWITZ: I would say that Mr. Passman has mis¬ 
stated the issue which was not motivr'ion of the layoff but the ques¬ 
tion of whether the business had a tei. porary layoff with a definite 
expectation of return in a comparatively short period following some 
pattern or whether this is a layoff which, in its nature is indefinite 
and not a temporary layoff as that is understood in a representation 
proceeding. 

* * * * * 
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(EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS! 

1 BEFORE THE NATIONAL LABOR RELATIONS BOARD 

SECOND REGION 

* * * * * 

26 Federal Plaza 
New York, New York 
Wednesday, July 10, 1974 

* * * * * 

3 PROCEEDINGS 

JUDGE GOLDBERG: The court will come to order. 

This is a trial before the National Labor Relations Board in the 
matter of Zim Textile Corporation and District 65, Distributive 
Workers of America, Case Number 2-CA-13304. 

The Administrative Law Judge presiding is Sidney D. Goldberg. 

You have been informed concerning the procedure to be followed 
in trials before the board by the statement of standard procedures 
which you received with the complaint and notice of hearing. 

In addition, I call your attention to section 10(b) of the National 
Labor Relations Act which provides that this case shall be conducted 
insofar as practicable in accordance with the rules of evidence ap¬ 
plicable in the United States District Court under the rules of pro¬ 
cedure in those courts. 

All statements in this courtroom during the trial will be recorded 
by the official reporter unless the trial judge directs that the discussion 
be off the record. 

I’ll now take the appearances of counsel and other representatives 
for the parties. 

On my left, who's this? 

MR. HOROWITZ: I am Milton Horowitz. I am counsel for the 
4 resp^dent employer. 
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My address is 15 Park Row, New York, New York, 10038. 

JUDGE GOLDBERG: Mr. Trunkes? 

MR. TRUNKES: Thomas f. Trunkes, counsel for the general 
counsel. 

JUDGE GOLDBERG: Any appearances for the union? 

MR. PASSMAN: Ralph Passman, P-A-S-S-M-A-N, of District 
65, 13 Astor Place, New York City. 

* * * + * 

6 JUDGE GOLDBERG: All right. Can this case be settled, Mr. 
Horowitz? 

MR. HOROWITZ: No. I think that the presence of the demand 
for a bargaining order precludes any notion of settlement. 

* * * * * 

MR. TRUNKES: After the union, District 65, signed up a 
majority of respondent employees in an appropriate unit, and I might 

7 add Your Honor that there is a question of the unit, the union 
represented the two warenousemen of the employer and during the 
course of an RC hearing which was held in this matter previously, 
after a petition was filed, the Regional Director found an appropriate 
unit including the two warehousemen plus one office clerical employee, 
to which both parties during the course of the R case hearing agreed 
to be the appropriate unit. 

JUDGE GOLDBERG: Did the Regional Director issue an order? 

MR. TRUNKES: Yes, he did. 

JUDGE GOLDBERG: Did anyone appeal from it? 

MR. TRUNKES: No sir, I don’t believe. 

MR. HOROWITZ: No. As a matter of fact, for purposes of the 
representation proceeding, at the time of the hearing, when one of the 
two warehouse employees were laid off and the issue was whether that 
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lay-off was temporary, in expectation of fairly prompt return or in¬ 
definite, 1 consented fo the inclusion of the office clerical per the de¬ 
mand of the petition basically so that there would be a viable unit to be 
voted on. 

Let me put it this way. 

If there had been two warehouse employees and an office clerical, 

I would have insisted on a globing of the office clerical -- 

JUDGE GOLDBERG: How, a one person unit? 

MR. HOROWITZ: No. Since the one person at that time, office 
clerical, was of a group which would be entitled to be separately polled 
on whether they would acceed to being included within such a unit, that's 
not in my 

JUDGE GOLDBERG: Isn't that all water over the dam, Mr. 
Horowitz? 

You consented to the unit. The Regional Director found the unit. 
There’s been no appeal. Has the time to appeal expired, Mr. Trunkes? 

MR. TRUNKES: Yes, a long time ago. 

MR. HOROWITZ: As a matter of fact, what happened was that 
after the issuance of the order directing an election, -- and by the way, 
participation by the union in this representation proceeding after all of 
these things are supposed to have been occurred and which they were 
well aware -- only after that were charges filed, and again that point 
of consent was basically to allow an election to proceed forward. 

I was very well aware that if only one warehouseman were in a 
unit, that would not be a viable unit. That was the reason for -- I 
grant you, the appropriateness of the unit is in no way in question. *** 


MR. TRUNKES: Right. 

Anyway, regardless of what the appropriate unit includes, Your 
Honor, District 65 did obtain two signed cards from the two 
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warehousemen and made a demand for recognition on or about March 
28th, and thereafter respondent by its supervisor Martin Zell engaged 
in a series of unfair labor practices in an attempt to undermine the 
unit, to wit, on March 29th respondent offerred and promised medical 
benefits if the employees would abandon the union. 

On April 4th respondent unlawfully interrogated these employees, 
and in fact after ascertaining that they wanted the union, discharged 
Israel Colon and Nelson Vega, the two warehousemen. 

Although the next day he immediately reinstated these employees, 
on April 11th, the following week, he laid off Mr. Vega again on the 
basis allegedly that there was no work for him. 

Also the same day, April 11th, he withdrew benefits previously 
granted to the employees which in essence was the payment for a Good 
Friday holiday on April 12th. 

Now, after the -- since the demand for recognition was made by 
District 65, respondent has refused and continues to refuse to reco¬ 
gnize and bargain with the union until the present time; and to 
fill you in, Your Honor, following the immediate request for recog¬ 
nition on March 28th, when the District 65 saw that it was not forth¬ 
coming, it did file a petition for an election on April 3rd, and a hear¬ 
ing was held, which we have just discussed, and in which the Regional 
Director did rule that one of the employees had been permanently laid 
off with no immediate expectancy of hiring, and following the Director's 
decision, the union did file the instant charges, for which we are here, 
and after an investigation, of course, the Regional Director concluded 
that although the employee may have been let go by the respondent 
permanently and was not eligible to vote, the Director also found out 
or believes that the employee was let go because of the animus of the 
employer against the union, his efforts to dissipate the union majority, 
and -- 
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JUDGE GOLDBERG: How do you reconcile those two things? 

If he was discharged in violation of law he is still an employee and 
entitled to vote. 

MR. TRUNKES: I think Mr. Horowitz mentioned, at the time 
the petition was filed we didn't have an unfair labor practice charge. 

It was after, I believe, the director's decision that the union did file 
the charge. 

12 JUDGE GOLDBERG: Oh, had the other employee been laid off 

at the time of the hearing? 

MR. TRUNKES: Yes, he had been laid off prior to the hearing. 

* * * * * 

15 MR. HOROWITZ: *** that the only unfair labor practice, if 
such it can be characterized, after the institution of representation 
proceedings, was a discharge made in anger and very, very promptly 
rectified. 

So that if we talk to the practicality of things, the practically 
immediate affect was not the undermining of a union, but the ability 
of an employer to stand self-corrected and to self-corrpct his own 
derelection. 

We don't intend to alter facts that happen. They happen and -- 
but I am saying that since that petition was filed, and the petition in 
itself voiced the demand for a unit different from whatever had been 
spoken about before then -- that you had a legitimate question concern- 

16 ing representation and that was not dissipated by the very quickly 
corrected wrongful act of April the 4th. 

Good Friday, I think we can demonstrate, has no substance to 
it, and the lay-off purely economically motivated, we are prepared to 
demonstrate that. 

* * * * * 
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23 MR. HOROWITZ: Yes, one other thing that I’m thinking of. 

There is a subsequent history so that in affect there are two 

representation proceedings. 

After the issuance of the complaint herein, District 65 by a 
request for withdrawal of its petition and the Regional Director re¬ 
voked his order directing the election. 

* * * * * 

24 ISRAEL COLON 
having first been duly sworn, testified as follows: 

* * * * * 

25 DIRECT EXAMINATION 

* * * * * 

Q. (By Mr. Trunkes) Did there come a time when you or 
Mr. Vega or both of you spoke to Mr. Zell or someone else in the 
place about working conuitiwns? A. Yes. 

Q. Would you describe to us what was said or who you spoke 
to? A. I spoke to Marty Zell, you know, and I asked him -- actually 
I told him about, you know, my situation - 

MR. HOROWITZ: Sir, I think this should be fixed in time so we 
can have some idea. 

JUDGE GOLDBERG: It's a good idea. It is not a legal objec^on, 
but I think counsel ought to be careful. 

Can you give us the date of that conversation? 

THE WITNESS: I can't tell you the date. 

JUDGE GOLDBERG: How close can you get? 

THE WITNESS: Maybe November, December. There was two 
occasions that we did have talks like that. 

JUDGE GOLDBERG: Both in November, December of 1973? 
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THE WITNESS: Yes, '73, yes. 

JUDGE GOLDBERG: In other words, it was after Vega came on? 

THE WITNESS: ' r es. 

JUDGE GOLDBERG: All right. Go ahead, Mr. Trunkes. 

Q. Tell us what -- who spoke to Mr. Zell or was it Mr. Zell 
you spoke to? A. Yes, I spoke to Mr. Zell. 

Q. Were you there by yourself or was Mr. Vega with you at 

28 any of this time? A. We were working and at the same time 

we were talking, and I explained my situation, that I was on welfare 
and I had Medicaid and I was losing the Medicaid and I talked to him 
and I said I would like to get medical benefits and he said he can't do it, 
he has to speak to the boss. 

Q. Who is the boss? A. Mr. Simbach. 

Q. Did he tell you what Mr. Simbach might say to these 

requests? A. He laid he might not go for it, you know. 

Q. Was anything mentioned by anybody about a union during 
these conversations? A. Then I said, well, then the only thing that's 
left for me to do is to go to the union, and then he replied to that, well, 
you can do what you want, but the old man won't go for it. 

He won't stand for it. 

Q. By old man -- A Mr. Simbach. 

Q. Did he indicate what Mr. Simbach would do? A. No, he 

said if we were to do something like that he would throw us out in the 

street, fire us. 

JUDGE GOLDBERG: I don't think I heard it all. He would throw 
you what? 

29 THE WITNESS: Put out in the street. You know, like in other 
words, fire us. 

JUDGE GOLLBERG: What did he say did he say put you out on 
the street or did he say fire you? 


' i 
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THE WITNESS: He said, well, if you were to do that and he will 
find out, you'll land right out in the street. 

* * * * * 

Q. Did there come a time, Mr. Colon, where you contacted a 
representative of District 65? A. Yes. 

Q. When was that? A. I called up somewhere in January. 

Did he say I called up Eddie Pagan? 

Q. A few days prior to calling Mr. Pagan, do you recall hav¬ 
ing a conversation with Mr. Zell? A. That was the second time I 
had the conversation with him. 

Q. What did you tell Mr. Zell the second time? A. That I 
had already gone to the union and done -- and talked to somebody that 
they were going to -- just to see what would happen. 

He says if you did that -- I guess he didn't really believe -- 

JUDGE GOLDBERG: Will you please keep to what was said. 

THE WITNESS: Okay. 

JUDGE GOLDBERG: Not what you think. 

THE WITNESS: All right. 

JUDGE GOLDBERG: What did he say? 

THE WITNESS: When he told me that, I don't care what you do, 
but if the old man finds out, he will fire you. 

JUDGE GOLDBERG: This was the second conversation? 

THE WITNESS: The second time. 

Q. And this occurred before you went to the union? A. This 
is before I went to the union. 

Q. But you had told him you did go to the union? A. Yes. 

Q. And that was not so? A. That was not so. 

Q. Following that conversation, several days later, you did 
contact Eddie Pagan, is that right? A. Yes. 
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Q. Did there come a time when you and Mr. Vega met with Mr. 
Pagan? A. Yes. 

31 Q. Approximately when was that? A. That was February 
7th. 

Q. Where did you meet him? A. We met in a restaurant on 
Madison Avenue. 

Q How far is that from your place of business? A. About 
a block away. 

Q. Was this before work, during lunchtime or after work? 

A. It was at lunchtime. 

* * * * * 

Q During the course of this conversation with Mr. Pagan, 
and as a result of the conversation, did you sign an application card 

32 for the union? A. Yes. 

Q. Did Mr. Vega? A. Yes. 

Q. Did you see him do so? A. Yes. 

MR. TRUNKES: I would like to mark Exhibits 2A. Mr. Colon, 
and Exhibit 2B, Mr. Vega's cards here. 

JUDGE GOLDBERG: All right, consider them marked. 

Proceed. 

(General Counsel's Exhibits 2A and 
2B marked for identification.) 

Q. I show you what has been marked as General Counsel's 2A. 

Would you identify this card for us, please? A. Yes. 

JUDGE GOLDBERG: What is it? 

THE WITNESS: This is the card that I signed for the member¬ 
ship of the union. 

JUDGE GOLDBERG: Is your signature on it? 

THE WITNESS: Yes. 

JUDGE GOLDBERG: Are you offering it, Mr. Trunkes? 

MR. TRUNKES: Yes. 
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JUDGE GOLDBERG: Show it to Mr. Horowitz. 

MR. TRUNKES: I have. He is looking at a photocopy. 

33 JUDGE GOLDBERG: I see. All right. 

Q. And 

JUDGE GOLDBERG: Wait a minute. 

Let’s dispose of this. 

MR. HOROWITZ: I have no objection. 

JUDGE GOLDBERG: It is received. 

2A is received. 

(General Counsel's Exhibit 2A is 
received in evidence.) 

Q. Did you say Mr. Vega signed this card, I show you what 
is marked as Exhibit 2B. Would you identify this document? 

A. Yes. 

Q. What is it? A. This is another application for the mem¬ 
bership of the union. 

Q. Whose signaiurc is on it? A. Nelson’s. 

Q. Did you see him sign it? A. Yes. 

MR. TRUNKES: I offer this into evidence. 

JUDGE GOLDBERG: Mr. Horowitz. 

MR. HOROWITZ: No objection, except that with respect to 
certain numbers that are stamped and certain writings other than that 
that appear to have been put on the card by others. 

34 JUDGE GOLDBERG: Check it with Mr. Trunkes and exclude -- 
MR. TRUNKES: We will agree that all the writing in the box 

that says ”do not write in the space” be excluded and also, I suppose, 
after District 65, 1-2. 

Is that okay, Mr. Horowitz? 

MR. HOROWITZ: Sure. 

MR. TRUNKES: And that would go for the both cards which has 
approximately the same additions? 


T 
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JUDGE GOLDBERG: Any objections, Mr. Horowitz, to 2B? 

MR. HOROWITZ: None, Your Honor. 

JUDGE GOLDBERG: It is received. 

(General Counsel's Exhibit 2B is 
received in evidence.) 

* * * * * 

33 Q. (By Mr. Trunkes) You continued working through Feb¬ 

ruary and March at Zim, is that correct? A. Yes. 

Q. And do you recall at any time, at some future time, Mr. 
Pagan and Mr. Passman coming into the shop? A. Yes. 

Q. And could you tell us approximately when that occurred? 
A. Oh, somewhere in March, middle of March. I don't remember 
the date too well. 

Q. And when they came in, where did they go? A. They 
came into the office. 

Q. Whose office? A. Mr. Zell's office. 

Q. Did you go in with them? A. No. 

Q. Where were you? A. I was outside packing an order, 
just outside the door. 

Q. Were you able to hear the conversation occurring in the 
37 shop? A. Yes. 

Q. Would you tell us what you heard? A. Well, Mr. 

Passman and Mr. Pagan came in and they introduced themselves 
and they told us that they represented us and that they wanted to talk 
about bargaining for the contract. 

Q. Did you hear what Mr. Zell said? A. He said that he 
couldn't do nothing about it because he is not the boss, he would have 
to speak to Mr. Zimbach first. 

Q. Then what happened? A. Then they left. They left 
their card for him to get in touch with them. 
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* * * * * 

38 Q. Now, after this incident in March when Mr. Passman and 
Mr. Pagan visited the shop, do you recall having a conversation with 
Mr. Zell about -- pertaining to this union business? A. Yes. 

* * * * * 

Q. How long after? A. A couple of days. I couldn't tell 
you exactly. 

JUDGE GOLDBERG: Do your best. That's all we expect. 

THE WITNESS: It’s so long ago. 

JUDGE GOLDBERG: A couple of days. 

Q. What did Mr. Zell tell you? 

39 Where was the conversation first? A. In the back where we 
worked. 

Q. You were working? A. Not this particular day. I 

think I was on my brunch break. 

Q. During lunch hour? A. Yes. 

Q. Was Mr. Vega with you by the way? A. No he was not 

there. 

Q. What did Mr. Zell say? A. Mr. Zell came in and he 
came in and asked me -- talked to me, let me know what was happen¬ 
ing. 

I said T told you what I was going to do and I explained to you 
previously. 

He says, yes, but this union thing is no good, it is going to 
cause - - I said look, Marty, I explained what I wanted. 

You said there was no other way for me to do it so I did it this 

way. 

He started telling me, well, look, I got medical benefits and 
some pension plans I'm trying to get together and he showed me a whole 
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bunch of papers stating the plans that he had, and I said, you know, 
you have been trying to do this and you haven't done it. 

I guess the only way I can do something is with the union and I 
did it this way. 

He says, well, look, what is it that you want, and I told him 
that I want medical benefits and some better conditions. 

He says if I promise that I can get you something like this, 
would you forget about the union. 

I said if you can get me these things, I don’t need the union. 

Q. What did he say to that? A. After we talked for a 
while, he said, well, think about it, and then he started telling me, 
if the old man wore to find out, he is going to fire you, I don’t want 
you to lose your job, I like you. If the old man were to find out, he 
is going to fire you. 

Q. At the time you had the conversation, were you aware 
whether or not the union had filed a petition for an election? A. At 
that time, no. 

* * * * * 

JUDGE GOLDBERG: I believe it is alleged in the complaint and 
admitted, that on April 3rd, District 65 filed a petition in 2-RC-16475. 

It was not denied. It is deemed admitted. 

Q. Do you recall how long after the petition was filed that you 
had a conversation with Mr. Zell? A. Yes. I think it was the next 
day. 

Q. Fine. 

Where was this conversation? A. In the office. When I came 
in in the morning. 

Q. Would you tell us what the conversation was? A. Well, 
he asked -- you know, he came in and then he asked me if I had talked 
with Eddie Pagan from the union and told him that I didn't want the 
union. 
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I said, look, Marty, I can't do nothing like that about forgetting 
the union because they filed a petition for an election. Now we have 
to wait for the vote. 

He says, yes, now it is going to cost me money and I got to get 
a lawyer and this and that. 

I said, Marty, it is not my fault, 1 told you what I wanted. It is 
not my fault. 

He started yelling at me. 

I said look, Marty, I want the union. 

He said what did you say? I said I wanted the union, he said if 
you want the union, you are fired. 

42 Q. Did you say anything to that? A. If that's the way it is 
got to be, so be it. 

Q. What happened immediately after that? 

Where was Mr. Vega? A. Mr. Vega was in the bathroom 
and then Marty yelled out to Nelson, Nelson, do you want the union. 

And Nelson said yes. And he said you are fired too. 

And then we got our clothes together and went out. 

On the way out I said, Marty, remember, you fired us, we didn't 

quit. 

Then we went to the union. 

Q. Who did you see at the union? A. Ralph Passman. 

Q. As a result of the meeting with Mr. Passman, did you go 
back to the shop that day? A. Yes. Ralph told us -- 

Q. What time of day was this when he fired you? A. In the 

morning, just right after I came in. About 9:15, 9:10. 

Q. Did you meet with Mr. Passman outside the shop that day? 
A. fes. 

Q. About what time was that? A. He told us to meet him 
at 12:30 in the afternoon. 

43 Q. Did you? A. I met him there. 
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Q. Did you meet anybody else? A. Eddie Pagan was also 

there. 

Q. Was Mr. Vega with you also? A. Ar.d Vega. 

Q. He had gone to the union with you also? A. Yes. 

Q What did the four of you do? A. We went upstairs. 

Q. And? A. And then Ralph Passman talked to Mr. Zell 

and told him he wanted us reinstated, and Mr. Zell said there was 
nothing he could do, and then Ralph told him -- 

Q. Repeat that. A. He said there was nothing he could do, 
it was out of his hands. 

Q. And then? A. Then Ralph told him, you know, you com¬ 
mitted an unfair labor practice and you are not supposed to do this. 

He says, look, there is nothing I can do, I guess I have to get in 
touch with my lawyer. 

At that time, we left. 

Q. This was April 4th, Thursday, wasn't it? A. Yes. 

44 Q. When is your pay day? A. Friday. 

Q. What were you doing about getting paid for that week? 

A. He told us to come back the next day. 

Q. Who told you? A. Mr. Zell told us to come back i e 
next day to get our checks. 

Q. Did you come back the next day? A. Yes. 

Q. Before you went into the building, did you meet anybody 
outside? A. I met Eddie Pagan. 

Q. What did Mr. Pagan say to you? A. When we got io 
the place, we seen Eddie and then we told Eddie and then Eddie said 
he wants you to go back to work. 

Q. Who is "he"? A. Mr. Zell wants you to go back to work. 

He called the union and he wants you back to work. So we said 
all right. So we went upstairs, and we asked Mr. Zell what's happen¬ 
ing. 
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H air ,o the time being if you guys want to work here you can 

w rk. 

7e Sc -o vc want to work and we started working. 

45 • Did you get your pay check that day? A. Yes. 

t*. Was any time deducted for the time you weren't working 

that week? A. No, we got the whole check. 

* * * * * 

50 CROSS EXAMINATION 


Q. (By Mr. Horowitz) Mr. Colon, toward the end of 1973, 
could j a tell us who the personnel of Zim Textile Corporation were? 


* 


* 


* 


* 


* 


52 Q. And was there any bookkeeper or office girl there? 

53 A. Yes. 

Q. Can you tell us her name? A. Her name is Linda -- I 
don't know her last name. She :s -- 

JUDGE GOLDBERG: That's all right. I think you probably know 
it, Mr. Horowitz. The witness has testified, a female office clerk 
named Linda. 

Q. Now you testified that sometime, perhaps November or 
December of 1973, that you were no longer eligible for weuare or 
Medicaid, is that correct? A. Let me explain. 

I wasn't no longer eligible for Medicaid, I myself, since I got 
the job. I'm speaking of my wife and kids, they lost theirs when she 
got into a training program. That’s what I was speaking of. 

Q. So lid you suggest to Mr. Zell -- A. Yes. 

Q. -- that you would like to have, let’s say, Blue Cross, 

Blue Shield coverage? A. Yes. 

Q. Can you tell us what Mr. Zell said in respect to that? 

A. He said that he could do nothing about that. 
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Q. You are sure that he made no promise of getting you onto 

54 Blue Shield, Blue Cross? A. He made promises before that, 
twice. 

JUDGE GOLDBERG: Stick to this particular time. 

What did he say? 

THE WITNESS: When I asked him about that -- in November, 
right, that I had started talking to him, at that time, now that I re- 
memba well, he told me that the next time that the Medicaid would 
come in, he would seek to get me on the medical benefits. 

Q. Were you drawing any unemployment benefits in the later 
part of 1973? A. I never have drawn unemployment benefits. 

Q. What social security number did you give for yourself? 

MR. TRUNKES: Your Honor -- 

JUDGE GOLDBERG: What's the purpose of that? 

MR. HOROWITZ: One, it bears on the credibility of this witness. 

JUDGE GOLDBERG: How? 

MR. HOROWITZ: Two, I think it shows how manipulative he 
can be. 

JUDGE GOLDBERG: Are you going to make some kind of issue 
about social security numbers here? 

MR. HOROWITZ: Well, there is an issue of fraud. 

JUDGE GOLDBERG: Where? 

55 MR. HOROWITZ: In giving a false social security number to 
cover somebody else and I'm suggesting that this has a bearing on 
Medicaid. 

JUDGE GOLDBERG: You have got a lot of unpinned down state¬ 
ments. Are you going to raise an issue that this witness committed 
any kind of fraud or gave an improper social security number to your 
client? 

MR. HOROWITZ: Yes, I will. 
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And I say again the purpose of it is to show that his unsupported 
testimony is not worthy of credence, that he can tailor it to accom¬ 
modate -- 

JUDGE GOLDBERG: Ask your question. Go ahead. 

Q. Isn’t it a fact that the social security number that you gave 
when you got the job and that you used for the balance of '73 was actu¬ 
ally the social security number of your father? A. Yes. But that 
was a mistake. 

JUDGE GOLDBERG: Wait a minute. Wait just -- okay, I think 
you just are justified in completing your answer. That's the witness’s 
answer. 

Q. As of January, 1974, did you give Mr. Zell you correct 
social security number? A. Yes, because my father brought it 
clear to me that I had his. By mistake, when I got the statement, 
when I got the tax statement, he showed me the number, he says you 

56 hav number on here, I think you used the wrong security 
card. He 't the same name I do, and I don't remember my social 
security number off the top of my head. 

When he made this clear to me, I told Mr. Zell about it and I 
got it changed. 

JUDGE GOLDBERG: When did you tell him? 

THE WITNESS: In January. 

* * * * * 

Q. Now, you have testified that Mr. Zell spoke to you alone 
at first and then thereafter to you and Mr. Vega several days after the 

57 visit that you described in March, is that correct? A. Yes. 

Q. I want you to think carefully. Does it confirm with your 

recollection that the day you were spoken to alone was the afternoon of 
the very day that the union had visited the plant, is that possible, or is 
that what happened? A. The very day that the union came in he 
spoke to me? 
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Q. In the afternoon. A. No, net to my recollection. Be¬ 
cause if he would have spoken to me, he would have spoken to Mr. 

Vega. Mr. Vega was with me the very day they came in. And the day 
he spoke to me, Mr. Vega wasn't there. 

Q. Do you recall being asked by Mr. Zell to think it over and 
to discuss it with Mr. Vega when Mr. Vega came in? A. Yes, he 
told me that. And he also told me to talk it over with my wife and see 
what he would say about it. 

JUDGE GOLDBERG: I can't hear you. Mr. Witness. 

THE WITNESS: He told me to talk it over with my wife so she 
could, you know, give me more or less an idea of how to act. 

Q. Now, you also testified that there came a time following 
these conversations and conferences that you told Mr. Zell you weren't 

58 interested so much in the union as you were in conditions, is that 
correct? A. Y*s. 

Q. Did you and Mr. Vega go down to the union -- did you tell 
Mr. Zell that you were going to the union with Mr. Vega to tell them 
that you wanted their interest withdrawn? A. No. 

Q. Did you tell Mr. Zell anything about going down to the 
union with Mr. Vega during lunch hour? A. I told Mr. Zell on a 
Friday that I was going to speak to Mr. Eddie Pagan. Yes, I told him 
that. But I did not tell him that I was going to tell the union to forget 
about it. No. 

* * * * * 

Q. So did you start out on a journey with Mr. Vega on a Friday, 
as you recall — A. Yes. 

Q. -- to see Mr. Pagan? A. Yes. 

Q. And you told Mr. Zell that you were going on that journey 

59 to see Mr. — A. Pagan . 


% 





Q. -- Pagan. And what was this, the Friday before the week 
of your discharge? A. I think so. I don’t remember too good. 

Q. Do you remember whether it was a Friday? A. Yes, it 
was a Friday. 

Q. Was it after the union had visited? A. Yes, he knew 
about it. 

JUDGE GOLDBERG: After the union had visited where? 

THE WITNESS: The office. 

JUDGE GOLDBERG: Very well. 

Q. Now, the day you went down was the day you had spoken to 
Vega about it, correct? A. Excuse me. I don't understand. 

Q. On this Friday you went down to see the union. 

Now, you went down with Mr. Vega? A. Yes. 

* * * * * 

NELSON VEGA 

having first been duly sworn, testified as f ollows: 

JUDGE GOLDBERG: What is your name, please. 

THE WITNESS: Nelson Vega. 

DIRECT EXAMINATION 

Q. (By Mr. Trunkes) Where do you live, Mr. Vega? 

A. 1183 Gerard Avenue, Bronx, New York. 

Q. What's your occupation? A Stock clerk. 

Q. Were you ever employed by the respondent, Zim Textile 
Corporation? A. Yes, I was. 

Q- did you siart working there? A. I don't know the 

exact date, oi ’ was about October 22, 1973. 

Q. Who hired you? A. Marty Zell. 

Q. What were you hired to do? A. To become a stock clerk 
for his company. 
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62 Q. Until what date did you work for Zim Textile? A. April 
11, 1974. 

Q. Do you recall after you started working for Zim any other 
employees working in the back as stock clerks? A. Yes. Israel 
Colon. 

Q. Is he the only on.;? A. Yes. 

Q. During the months of December, November, December, 
1973 and January 1974, had you and Mr. Colon ever spoken to Mr. 

Zell about attempting to get better working conditions in the shop? 

A. Yes, we did. 

Q. And do you recall any specific limes that you were present 
and ir: discussions with Mr. Zell? A. I don't remember dates, 
exact dates, but I know quite a few times I remember Marty Zell had 
promised us and it never came through, it fell through. 

Q. At the time you started working, there was no union, is 
that correct? A. Correct. 

Q. Do you recall what kind of benefits you were getting from 

Zim at that time besides your wages ? A. None, none ..t all. 

Q. Did you get any paid sick days? A. No. 

63 No. The only benefit that I really think we had was certain 
holidays that we got paid. 

Q. Did you get any health benefits? A. None at all. 

Q. Do you recall being present with Mr. Colon or by yourself 
and mentioning this to Mr. Zell? A. Yes. 

Q. Could you tell us what Mr. Zell said when you brought this 
to his attention? A. First we told him that we would like some bene¬ 
fits to help us. Then he would say -- he would promise us, then we 
would see no action done. 

Then we told him that we wanted the union, that we were going 
to bring the union in. And he threatened us. 
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Q. What did he say, actually? A. He actually said that the 
old man, that was Mr. Morns Zim. He said that if we had any union 
here he would fire me ana Israel Colon, if we would bring any union 
into this shop. 

Q. You mentivjneu a Morris Zim? A. Yes. 

Q. Is that Mr. Zimbach that the previous witness had referred 
to? A. Yes. 

64 Q. And he is the owner of the business? A. Yes, he is. 

Q. Now, during one of your conversations with Mr. Zell, did 

he tell you about a story of a friend of his who had a business and had 
some union situation? A. Yes. 

We were in the back working one day, me and Israel Colon, and 
he had told him -- him and Israel had a conversation and I was like two 
feet away from all of them, and ae had told us a story that his friend 
had a textile company, too, in Manhattan, and the employees were going 
to bring in a union, so his friend didn't want the union, so he closed up 
the shop and he went down south and he has better work for the same 
wages than he would have with the union. 

Q. Who said this now? A. Marty Zell. 

Q. He said that to you and Mr. Colon? A. Yes, he had 
told us the story. 

Q. In other words, throughout this two or three month period, 
you and Mr. Colon were unsuccessful in getting better working condi¬ 
tions at th .ace? A. Yes, we were. 

Q. As a result of that, what did you or what did you or Mr. 

65 Colon do? A. Mr. Israel Colon said that he knows a union 
delegate, and I told him to go speak to him about our situation at the 
shop. 

Q. Did there come a time when you met a union delegate? 

A. Yes, we did. 

Q. Who was that? A. Mr. Eddie Pagan. 
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Q. Whore did you meet him? A. We met in twelve o'clock 
at our lunch hour in a cafeteria downstairs. 

Q. Do you recall what date that might be? A. February 
7th. We signed cards that date, too. 

Q. As a result of meeting with Mr. Pagan, you signed a union 
authorization card that day? A. Yes, we did. 

Q. I show you what has been marked as General Counsel Ex¬ 
hibit 2B. Could you identify the document? A. Yes, this is the 
union card that I signed and my signature is right on the bottom. 

Q. Did you see Mr. Colon sign the card that day? A. Yes, 

I did. 

Q. I show you what's marked as General Counsel 2A. 

A. Yes. 

Q. Do you recognize that card? A. It's the same card with 
his signature on the bottom. 

* * * * * 

Q. Do you recall going to work or being at work on Thursday, 
April 4th, the week before you last worked for the company? 

A. Yes, I do. 

Q. What time did you get to work? A. Nine o'clock. 

Q. Now, do you recall having a conversation with Mr. Zell at 
that morning? A. On April 4th? 

Q. Yes. A. Yes, I did. 

Q. Will you tell us the conversation had with you? A. Yes. 

He had some complaints that he had to get a lawyer because of me and 
Israel Colon, we were bringing in the union and that he had to lay out 
some money. 

•Q. Did you answer anything to that? A. I didn't say nothing. 
I just walked away. 

Q. After you walked away, where did you go? A. I went to 
the locker room to change my clothes. 
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Q. While you were changing your clothes, did you hear any 
loud conversation? A. Yes, I heard Mr. Israel Colon and Mr. 

Marty Zell arguing, like. 

Q. Where were they? A. In the office. 

Q. How far is the office from where you work? A. About 
from here to where the door is. 

* * * * * 

JUDGE GOUDBERG: Twenty-five feet, stipulated. 

68 Q. V a? did you hear Mr. Zell and Mr. Colon say, if anything? 
A. They were having an argument about bringing in the union. 

Q. Is this a closed office? A. No, it is open. 

Q. It is open? There is no doorway between the office and 
where you work? A. There is a doorway. It always stays open. 

Q. Is there a glass enclosure on it or is it a solid -- 
A. Solid door. 

JUDGE GOLDBERG: Does a wall go all the way up to the ceiling, 
the wall between the floor and the office, is that all the way up to the 
ceiling? 

THE WITNESS: Yes, all the way up. 

JUDGE GOLDBERG: What is it made of? 

THE WITNESS: I would say cement. 

JUDGE GOLDBERG: All right. It is a solid wall. 

THE WITNESS: Solid wall, right. 

JUDGE GOLDBERG: And there is a door? 

THE WITNESS: Right. 

Q. What did you hear? A. I heard Mr. Marty Zell tell 
Israel Colon, if he wanted the union. 

And Israel Colon repeated, yes, I did. And then Marty Zell told 

69 him he was fired. He had yelled out to me, he said Mr. Vega do 
you want the union. 

And my word* were yes I did want the union. 
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And then he told me 1 was fired. 

Q. Wb'it did you and Colon do? A. Me and Colon -- then I 
changed my clothes and we were ready to go out. 

I told Marty the exact words that Mr. Israel Colon said, but more 
or less -- 

Q. What was that? A. That we did not quit, wo did not quit, 
we wanted to work, and that it was him that fired us, we didn't walk out. 

Q. What did you do when you left? A. We went downstairs, 
made a phone call to Mr. Ralph Passman and we were going to the 
union hall. 

Q. As a result, did you meet with Mr. Passman at the union? 

A. Yes, we did. 

Q. As a result of the meeting, what arrangements were made 
if any? A. We were supposed to go back at twelve o'clock vith Mr. 
Passman and Eddie Pagan and of course Israel Colon and me to verify 
that we wanted to work, that we didn't qui- 

Q. Did you meet with Mr. Passman and Mr. Pagan? 

VO A. Yes, we did. 

Q. After you met -- you met in from of the shop? A. Yes, 
we did. 

Q. What did you do after the four of you got together? 

A. We went upstairs. Mr. Passman spoke to Marty Zell about endors¬ 
ing us back to work, and Marty Zell told him that it was out of his 
hands, there was nothing he could do about it. 

Q. What did you do then? A. And then we all left. 

Q Did you get paid for that week -- for that day, that Thurs¬ 
day? A. That day i did not. 

Q. When is the normal pay period? A. Friday. 

Q. Did you have to come back to get it the next day? A. Yes. 

Q. What time did you come back to the shop the following day? 

A. We were supposed to meet Mr. Eddie Pagan about eleven, around 
eleven thirty. 
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Q. Did you? A. Yes, we did. 

Q. And your purpose of going back was what? A. To collect 
our pay. 

71 Q. Did Mr. Pagan say anything to you? A. Yes. 

He had said Marty Zell, the lawyer had spoken to him and Mr. 
Passman, that he wanted to endorse us back to work. 

Q. And what did you do then? A. Me and Israel went up¬ 
stairs and we told him, here we are. 

And Marty told us, go back to work. 

Q. Did you get paid for the whole week? A. Yes, we did. 

* * * * * 

74 CROSS EXAMINATION 

Q. (By Mr. Horowitz) Mr. Vega, do I understand that you 
weren't present, you didn't hear directly of this meeting late in March 
with the --of the union people with Zell up at the office, is that cor¬ 
rect? A. Are you talking about -- which meeting now? 

There were two meetings in March that I know of. One I was 
there with Israel Colon and the second I was not there. *** 

* * * * * 

75 Q. You have heard here that there was an occasion where 
union representatives, Mr. Passman, Mr. Pagan, came up to the 
office and spoke about union to Mr. Zell and you have heard that Mr. 
Zell said Mr. Zimbach wasn't there, they would have to talk to the 
boss, correct, did you hear that testimony? A. Yes. 

Q. Were you personally present when that conference was 
taking place? A. The first one I was. The second one I wasn't. 

JUDGE GOLDBERG: I told you to back up and start over again, 
Mr. Horowitz. 

* * * * * 


t 
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78 Q. (Bv Mr. Horowitz) Wore you absent any of the working 
days of the last week of March of this year? A. Last week of 
March? I think so. 1 don’t know for sure but I -- yes, as a matter of 
fact I was, because Israel Colon had told me that they had came up 
again. I was out then. 

JUDGE GOLDBERG: Do you remember what day of the week 
you were out? 

THE WITNESS: I don't know the day. 

JUDGE GOLDBERG: Go ahead, Mr. Horowitz. It is your 
w ’ess at th’s moment. 

Q. Do you recall the day you came back after that absence 
and whether you had a conversation with Colon about working conditions 
or some proposal from Mr. Zell? A. Yes. 

Q. Can you tell us in substance what that discussion was? 

79 A. That Marty Zell had offered us a health plan, that if we 
would drop the union, that's ’/hat he offered. 

Q. Did you ever say to Marty Zell, we are not so much in¬ 
terested in the un.on but we want better conditions? A. No. 

Q Did you go down to the union on that day with Mr. Colon? 

A. Yes. 

Q. Had you or Mr. Colon in your presence said anything to 
Mr. Zell about going down to the union that day? A. Mr. Colon did. 

Q. Right. 

And do you remember what Mr. Colon said to Mr. Zell? 

A. He told him he was going to go down. 

Q. And? A. And speak to the union delegate. I don't know 
the whole statement. I don't remember it word by word, but that's 
more or less what he said. 

Q. Did he say what he would say to the union delegate? 

A. What --hold it. 

JUDGE GOLDBERG: Did ht tell Zell what he was going to say to 
the union people? 









THE WITNESS: No. Not that I know of. 

Q. Do you recall on the following Monday, which was April the 
first, getting in on a telephone conversation between Mr. Passman 

and Mr. Zell? A. Yes. Yes. 

Q. Can you tell us the substance of that telephone conversation 
as well as the people who were uttering it, what each one said? 

A. Yes. 

Well, Marty Zell had called Mr. Passman saying that me and 
Israel Colon wanted to speak to Mr. Passman. 

Right. So Mr. Passman got on the phone and Marty told me to 
pick up the phone, so on one line it was me and Israel Colon, and then 
Marty -- I don't know if he hanged up or what -- we told -- Marty told 
Mr. Passman that we wanted to drop the union. 

JUDGE GOLDBERG: That you wanted what? 

THE WITNESS: That we wanted to drop th» ’ion. 

A. And we did not want to drop the uniin. And -- 

Q. Is this last remark conversation? I'm simply asking you 
what the conversation was. 

JUDGE GOLDBERG: Will you stick to what was said on the tele¬ 
phone at that time after Mr. Zell told Mr. Passman that the two of 
you, Colon and you wanted to drop the union, who spoke nex* and what 
did he say? 

THE WITNESS: Mr. Colon spoke. 

JUDGE GOLDBERG: All right. 

What did he say? 

THE WITNESS: He told Mr. Passman that we didn't want to drop 
the union. 

JUDGE GOLDBERG: Who spoke next? 

THE WITNESS: I did. 

JUDGE GOLDBERG: What did you say? 

THE WITNESS: I said I didn't want to drop the union either. 
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.JUDGE GOLDBERG: Who spoke next? 

THE WITNESS: Mr. Passman. 

.JUDGE GOLDBERG: What did he say? 

THE WITNESS: He said, I don't know, that the union have already 
put some certificate or statement in and that that's no* their policy, to 
just drop out like that, never to wait for the election. 

JUDGE GOLDBERG: Did anybody else talk after that? 

THE WITNESS: No. 

Israel Colon told Mr. Passman that he knows all this, it is just 
to clear it up for Mr. Marty Zell's ears. 

JUDGE GOLDBERG: Did anybody else speak after that? 

THE WITNESS: Mr. Israel Colon did. 

JUDGE GOLDBERG: After Mr. Colon finished talking, did any¬ 
one else speak? * 

THE WITNESS: No. 

82 .JUDGE GOLDBERG: There is your conversation, Mr. Horowitz. 
Go ahead. 

Q. Do you recall whether Mr. Passman said anything like, if 
they don't want the u iion, they can vote no? A. Yes. 

Q. Did he say anything like, it is too late, it has already been 
filed? A. Yes. I did mention that in my statement before. 

Q. And this is Monday, the -- A. April first. 

Q. The first. 

* * * * * 

83 RALPH PASSMAN 
having first been duly sworn, testified as follows: 

DIRECT EXAMINATION 

86 (By Mr. Trunkes) Now, after you received the -- the union 

received those cards, did you take steps to speak to the employer, Zim 
Textile? A. Yes. 








We made arrangement notifying the workers, we always do, that 
we were going to approach the employer for union recognition 

Q. Did you do that? A. We did that. 

Q. When did you first go to the employer’s establishment? 

A. I believe it was around March 28th. 

Q. Did you meet anybody there? A. We presented ourselves 

to Mr. Zell. 

Q. Who is "we"? A. Eddie Pagan and myself. 

Q. Where was this? A. In the premises of the company, 

in a little small office. 

Q. What time of day was this? A. I would say about 10:30, 
11:00 o'clock. 

Q. Did you meet with Mr. Zell? A. Yes, I did. 

Q. Would you tell us the conversation you had with him? 

A. I presented myself as the general organizer of District 65 
and that we were approaching the company for union recognition. 

Q. What did Mr. Zell say to that? A. Mr. Zell said that 
he is not the employer, the employer was away, and he would be gone 
for about a week. 

I left my card saying that he should get in touch with me as soon 
as the employer returned. 

Q. Now, did you take any other action relating to this situation 
shortly thereafter? A. No. We didn’t do anything until, I guess it 
was on April third, when I filed a petition for an election. 

Q. Prior to the filing of that petition for an election, did you 
have any conversation with Mr. Zell on the telephone? A. Yes. 

I got a call from the company stating that the workers wanted to 
speak to me. 

Q. "Then you say "from the company" who spoke to you? 

A. Mr. '/h-U. 

Q. Tell us of the telephone conversation A. The conver¬ 
sation went like this. 
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The workers wanted to speak to me because they wanted to change 

88 their minds about joining the union, and I said, well, let me 
speak to the workers. 

And I spoke to Colon and Vega. I don't know who first. 

And I asked them, is it true? 

They said no, they are not looking to get out of the union. 

And I said to them that, well, I filed -- 
JUDGE GOLDBERG: Stick to the conversation, please, Mr 
Passman. 

A. The question that they wanted to change their minds, and I said 
that there was no way that the union would withdraw at this time. 

JUDGE GOLDBERG: Wait a minute. 

I'm not sure that you are clear. 

What did you hear on the telephone? 

THE WITNESS: By Mr. Vega or Colon? 

JUDGE GOLDBERG: By someone who is not Mr. Zell. 

THE WITNESS: Right. 

They said that they did not change their minds about joining the 

union. 

JUDGE GOLDBERG: How many different voices told you that? 
THE WITNESS: Two. 

Q. What did you say about filing? A. I had told them that 

89 we filed fo- a -- an election and that if they had changed their 
mind, they would have to vote no. 

* * * * * 


90 Q. I think the date stamp you'll note is April 3rd on the 

petition, is that correct? A. Right. 

Q. I think the hour is also mentioned? A. Yes. 

Q. 11:02 a.m., is that correct? A. Yes. 

Q. The conversation you had on the telephone, did that occur 
after you filed this petition, this paper, or did it occur before you filed 
the paper? A. I believe that was after I filed. 


* 






Q. Was it the same day, April 3rd, to your knowledge? 

A. I would say so, yes. 

Q. Now, -- 

JUDGE GOLDBERG: Is that your best recollection? 

THE WITNESS: Yes, Your Honor. 

* * * * * 

Q. What were you told on April 4th? A. That Mr. Zell had 
fired both Colon and Vega. 

Q. Did you take steps to do anything about it? A. We asked 
Mr. Vega and Colon to come to the union. 

Q. And then did they come? A. We met. 

And we made arrangements to go back to see if we can get the 
workers reinstated, with Mr. Pagan. + 

Q. By the way, the first time that you went to see Mr. Zell on 
March 28th, was Mr. Pagan with you at that time? A. Yes. 

Q. Getting back to this April 4th, did you meet later on that 
day with Mr. Pagan and the two workers? A. Yes. 

Q. Did you go to see Mr. Zell? A. Yes, we did. 

Q. Will you tell us the conversation? A. We went into the 

company's premises and I asked Mr. Zell, who was present, to re¬ 
instate the two workers, because I thought that he was committing an 
unfair labor practice, and I thought that he was doing the wrong thing, 
and Mr. Zell said it was out of his hands and the company’s policy 
stood, that they were both discharged. 

Q. What Ld you do then? A. After another couple of words, 
we left. 

Q. Did you receive a communication later that day from any of 
the representatives of the respondent? A. Mr. Zell then called me. 

Q. When was that? A. Later, the later part of the date. 

Q. What did he say? A. That they reconsidered and would 

take both Vega and Colon back. 




Q. As a result of that, did you give any instructions to Mr. 
Pagan or anyone else? A. Yes, I had told Mr. Pagan that he was 
going to meet the two workers that morning to tell them that they are 
going to go back to work, that they are reinstated. 

Q. Did you meet with the workers when they were reinstated? 
A. No. 

Q. Mr. Pagan took care of that end? A. Yes, he did. 

* * * * * 

CROSS EXAMINATION 

Q. (By Mr. Horowitz) Mr. Passman, are you certain that 
March 28th was the very first time you were un to Zim's office on 
union business? A. That’s the best of my recollection. 

Q. Is it possible that within, let’s say, a month of that date, 
prior to it, that you had paid an earlier visit to the office with Mr. 
Pagan? A. For the similar purpose, are we talking about? 

Q. For any purpose ? A. It could be. I couldn't say that I 

did. 

Q. When you say "could be" do you have any recollection in 
your mind that formulates an earlier conference? A. No. 

Q. That it might have been at that time that you left a card 
and asked for Mr. Zim to call you back, does that remind you of any¬ 
thing? A. I did it once, that's all I'm saying. The question is was 
it the 28th or earlier, I really don't know. 

JUDGE GOLDBERG: Are you testifying that you were at that 
office of Zim Textile just once? 

THE WITNESS: Yes. 

JUDGE GOLDBERG: On what do you base your partial acquies¬ 
cence in counsel's suggestion that you might have been there before? 

THE WITNESS: Well, only that in seeking the question of what 
happened between the period that -- when the employer said that he 
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wasn't in, whether or not there was a second met *ing or a second 
approach to the company. 

JUDGE GOLDBERG: Subsequent to the time when Mr. i el! said 
th. *.e boss wasn't there. 

T.tE WITNESS: Right. It could have been, possibly. 

JUDGE GOLDBERG: Go ahead, Mr. Horowitz. I’m trying to 
help you. I'm trying to help the case. I'm trying to help the cause of 
the search for truth. 

But i: is your job, go ahead. 

95 Q. In any event, at either meeting, assuming they have any 
recollection of an earlier meeting, did Mr. Zim call you back? 

A. No. 

Q. Zimbach I meant. 

JUDGE GOLDBERG: Mr. Zimbach, not Zelbach. 

MR. HOROWITZ: That's right. 

Q. Did Mr. Zimbach call you back? A. No. 

Q. Would it refresh your recollection if at the first meeting 
you said that you represented the boys, does that sound as though it is 
something that might have happened at an earlier meeting? A. Not 
that I know of. 

JUDGE GOLDBERG: The witness shrugs and says that he doesn’t 

know. 

Q. You have given us your testimony as to the meeting on 
March 28th? A. Yes. 

Q. At that time, were either Mr. Colon or Mr. Vega nearby, 
to the best of your recollection, that is, near to the office that you were 
in? A. They were not in my sight on that day, no. 

Q. Did you make any offering to show cards? A. No. 

96 JUDGE GOLDBERG: That word was cards, was it not? 

MR. HOROWITZ: Yes. 

Q. You merely asked for Mr. Zimbach to get in touch with 
you, correct? A. No. I didn’t know the employer's name. I asked 
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Mr. -- when Mr. Zell said that the employer would be gone for one 
week, I '’sked him to have him get in »jch with us, that I did say, 
yes, but not by name, as I said. I die. 1 1 know. 

Q. Did you say anything at mat time about having to file? 

A. No. 

* * * * * 

97 Q. Now, in this telephone conversation wherein Zell and 
Messrs. Colon and Vega spoke to you on the telephone, this tele¬ 
phone conference, as it were, did you say anything about it being too 
late to pull back the petition? A. I don't recall those words. 

Q. Now, did you ever claim to have cards for all three em¬ 
ployees, non-supervisory employees? A. No. 

Q. I’ll show you the last lines of page 77 and the first two 
lines of page 78 and ask if this is a correct copy of a statement made 
by you in a representation proceeding. 

JUDGE GOLDBERG: Hrve you read the lines designated by 
counsel? 

THE WITNESS: Yes. 

JUDGE GOLDBERG: Were you aske'd that question and did you 
answer it as it appears in that record? 

THE WI'jl ESS: No. It would be an untrue statement. That's 
all I can see. 

98 JUDGE GOLDBERG: I don't care whether the statement itself is 
true or untrue. 

Were you asked the question that appears there and did you give 
the answer that appears there? 

MR. TRTTNKES: Your Honor, there is no question, it is a clos¬ 
ing statement made by Mr. Passman at the end of the R case here. 

They asked for his statement of position. He is now stating a 
position. 
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JUDGE GOLDBErG: Mr. Passman, let me put it this way. 

Have you read -- how many lines on page 77, Mr. Horowitz? 

MR. HOROWITZ: Two. 

THE WITNESS: One, it is one. 

JUDGE GOLDBERG: Let’s not get into anything over that. Let 

A 

me look at that. 

THE WITNESS: Yes. 

JUDGE GOLDBERG: Page -- line 24, page 77 starts: "Mr. 
Passman: Yes. ” And then he proceeds on the 25th line and the first 
and second lines of page 78. 

Mr. Passman, did you say at the representation case hearing 
what appears on that record? 

THE WITNESS: Yes. 

JUDGE GOLDBERG: Go ahead, Mr. Horowitz. 

99 Q. Did you in fact have three signed authorization cards? 

JUDGE GOLDBERG: Mr. Horowitz, if you want to maxe some¬ 
thing out of that, you better read it into the record. 

I put it before the witness with what I thought was a clearer ques ¬ 
tion than had been presented to him. 

I did not read it for its contents. If you have any desire to bring 
it to my attention, you had better read it now that the witness has identi¬ 
fied it and said he made the statement. 

MR. HOROWITZ: The statement ; dentified by the witness reads 
as follows: "I would like to state that the approach of the union on be¬ 
half of the unit was made after three employees had joined the union.” 

JU" jE GOLDBERG: All right. I’ve heard it. 

MR. HOROWITZ: And the question now is, was that a true state¬ 
ment. 

THE WITNESS: No. 

Q. (By Mr. Horowitz) Did you ever make verbal demand, 
other than what appeared in I believe it is Board Exhibit 3, in any event, 




the petition in the representation case, the petition in that proceeding, 
for a unit inclusive or warehouse employees and office clericals? 

A. Outsice of that petition, no. 

Q. Getting back to this telephone conversation, I believe you 
testified that you hadn’t seen these people that week, is that correct, 
that is, Vega and Colon or either -- both or either after Thursday, 
March the 28th for the balance of that week? A. No. 

Q. Would it be possible for that telephone conversation to 
have occurred on Monday which was April the first? A. No. 

Q. You mean to say that you are very certain that it was on 
April 3rd, which was the same morning that you signed and filed the 
petition. 

* * * * * 

A. I'm pretty sure it was the same day. 

* * * * * 

REDIRECT EXAMINATION 

Q. (By Mr. Trunkes) Mr. Passman, you stated in the reading 
of the statement from the transcript that it was not a true statement. 

I’ll show you the transcript again. 

Would you please tell me what was not true about the statement 
that you made? A. The words "After three employees had joined 
the union." 

Q. What -- A. It is two. Two employees had joined the 

union. 

Q. Please explain why you said three. A. No, I really 
don't know. 

Q. Did you mean to say three at the time you said it? A. I 
doubt it. I would not have made an incorrect statement based on we 
only had two cards. To say we had three is an incorrect statement. 




128 


Q. Do you remember saying three? 

Just because it says it there? A. No. 

Q. No what? A. No, I don't remember saying three. 

Q. You are saying the statement is incorrect as three? 

A. That's right. 

102 Q. Do you recall making that statement? A. I don't see 
how I could, but it is written here, so I'm taking it for its word. 

JUDGE GOLDBERG: The witness affirmatively testified that he 
did make the statement, that it was correct. 

Of course I 11 take his testimony at face value. I don't know how 
important it is. It may be important. Don't let me mislead you. 

MR. TRUNKES: I'm asking the witness, and I think the witness 
is clarifying for me, Your Honor, -- the witness stated -- well, it 
must be so because it is there. 

I think you are aware in holding many hearings, I'm aware 
certainly, many times the court reporter or the transcriber of the 
record does not make a completely accurate record, there are mis¬ 
takes. 

JUDGE GOLDBERG: Still it is prima facie correct. 

MR. TRUNKES: I'm asking the witness did he actually say that 
he had three cards. 

MR. HOROWITZ: At this point, Your Honor, i'll note that that 
question was asked and answered. 

JUDGE GOLDBERG: I don't know how many times you want to 
go over it. 

The witness is not certain. I heard his testimony. 

If you want to ask a few questions on it, I'm not going to prevent 
you, but I have certain views upon it right now. 

103 Q. Mr. Passman, did you ever sign up three people? 

A. No. 

Q. You knew you had signed up only two, is that correct? 

A. Right. 
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Q. You had no reason to have said three at that time? 

A. That's correct. 

Q. To your recollection, did you say three at that time? 
A. I have no recollection of saying three. 


MARTIN ZELL 

having first been duly sworn, testified as follows: 

* * * * * 

DIRECT EXAMINATION 

Q. (By Mr. Horowitz) Are you an employee of Zim Textile 
Corporation? A. Yes. 

Q. In what capacity are you employed? A. Manager. 

JUDGE GOLDBERG: Mr. Horowitz, can I have a statement in 
the nature of a stipulation from you concerning the ownership of the 
respondent? 

Is Mr. Zimbach the sole owner? It is a corporation, I believe. 

MR. HOROWITZ: Zim Textile Corporation is a New York Corp¬ 
oration, I would propose as a stipulation, owned exclusively by Morris 
Zimbach, who is also the sole officer of the corporation and the boss, 
as that term is commonly understood. 

JUDGE GOLDBERG: All right. It simply makes a more com¬ 
plete and neater decision when I can state the basic facts. 

Mr. Zell is now the manager and we have -- we are ready to 
proceed. 

Q. Are you the sole manager of the business? A. No. I 
am one of the two son-in-laws, Jerry Mockson, M-O-C-K-S-O-N, is 
another son-in-law of Morris Zimbach and we share responsibilities. 

JUDGE GOLDBERG: How do you share them? 

THE WITNESS: He is primarily on the outside handling sales and 
whatnot and I'm on the inside handling office and warehouse as well as 
sales. 
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MR. HOROWITZ: Is Morris Zimbach frequently physically 
present at the premises? 

A. He is on the premises I would say about ten percent of the time. 

Q. What, briefly, is the business of Zim Textile Corporation? 
A. We purchase sheets and pillow cases, towels, blankets and bed 
spreads from various manufacturers, mills located primarily in the 
South and in turn wholesale or job them to small retail outlet*? pri¬ 
marily within the metropolitan area. 

The commodities as mentioned are primarily first quality mer¬ 
chandise in sheets and towels, first quality in bed spreads and second 
quality or irregular quality merchandise in towels and blankets. 

* * * * * 

123 Q. Can you recall the time of your earliest conversation with 
Colon with respect to the conditions of his work or benefits or what¬ 
ever? A. Well, as I recall, I only spoke with Colon about any sort 
of a benefit whatsoever. 

* * * * * 

A. Well, the first occasion was with Colon. It was some time in Dec¬ 
ember, not too much before Christmas. I was told at that time that his 
wife had just gotten a job and we were discussing it en route to him 

124 picking up his wife. I had my car in the city and his wife at the 
time was working on Fiftn Avenue in and around 42nd, 44th Street. 

It was snowing out and I offered him a lift to that area because I was 
going up to 37th Street to sec mv brother. 

At the time he told me that his wife had just gotten a job. I 
don’t recall whether it was a training job or not. I don’t think it is 
important. And that he was now not eligible for Medicaid benefits or 
Medicare benefits, I don't know the difference between the two. 

* * * * * 
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THE WITNESS: Comments was now that his wife had a job and 

125 was working, she have not available -- she could not take advan¬ 
tage of these benefits, these Medicare or Medicaid benefits, which 
again I don’t know and that if anything happened to her or his children 
or to him he would not be eligible for the government or state or who¬ 
ever it would be to take care of him medically. 

I told him at that time that we had Blue Cross, Blue Shield in 
the place. I had offered it at the tirre to place him on Blue Cross, 

Blue Shield. 

I also made it known, and this is a policy cf Blue Cross, Blue 
Shield, that they only have anniversary dates and since our group was 
signed up on the first of July of 1970, that Cur anniversary date is 
July first, and this past July first was the only time that I may or 
could have placed him on that. 

JUDGE GOLDBERG: Did you tell him all of this while you were 
driving up Fifth Avenue in the snow storm that day? 

THE WITNESS: That’s right. 

I told him that on the anniversary date I would put Iiim on Blue 
Cross-Blue Shield. *** 

* * * * * 

126 Q. Do you recall the next time you — or was there a next 
time that you discussed medical benefits or wages or whatever? 

* * * * * 

A. ***the only other time that I discussed any sort of a medical or 
not even monetary as much as medical, or pension benefit was the 
afternoon of March 28th, which was only with Mr. Colon. He was the 
only employee in that day. It was the afternoon after Mr. Passman and 
Mr. Pagan had left. 

JUDGE GOLDBERG: The same day but in the afternoon? 

THE WITNESS: Yes. The events -- 
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* * ♦ * * 

128 Q. At any time in November into January until the time of 
Venn's raise, was any discussion had between you and either of those 
two gentlemen or both with respect to joining unions or unionisms or 
consequences? A. No, not one word. 

Q. Are you suggesting that the conversation -- the testimony 
that was given by Messrs. Colon and Vega in that respect is untrue? 

A. Yes. 

Q. Now. when did District 65 as a union first come to your 
attention in relation to them? A. Well, the first time that they 
came was either the last week of February, and I believe it was the 
last week of February rather than the first week of March -- Passman 
and Pagan first walked in. They came around to my desk. Passman 
gave me his card, told me that he was with District 65, and I didn't 
know who District 65 was or, you know, what it represented. 

I asked him if I could help him. 

He said, well, the boss is always the last to know. You boys 
signed up for our union and we would like to speak to the president 
of the company. 

I informed him -- he assumed that I was a principal of the 
corporation. 

129 I informed him that the president of the company was not around 
and that I would have him get in touch with him, and I ushered h m to 
the door. 

Q. Did he leave a card at that time? A. Yes, he left a 
card and I left it with Mr. Zimbach. 

JUDGE GOLDBERG: You left it with Mr. Zimbach? 

THE WITNESS: I left it on his desk for his return. 

JUDGE GOLDBERG: Please keep you voice up. 

THE WITNESS: I left it on his desk for his return. 

Q. Did you discuss it with Mr. Zimbach? A. No. 
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Mr. Zimbach and I don't talk very much. We don't get along very 

well. 

Q. You mean you didn't tell him this gentlemen left a card? 

A. Yes, I did. 

I said he would appreciate a telephone call from you and that was 
the last that I discussed it with Mr. Zimbach until April 4th. 

* * * * * 

Q. Following this visit of the last week of February or possibly 
130 the first week of March, did you address any inquiries or have 

any conversation with either Mr. Colon or Mr. Vega or both of them? 

A. No, I didn't. 

JUDGE GOLDBERG: You had some conversations. You work 
with him. Why don't you wait for counsel to finish his question? 

You might be able to answer it better. 

Please finish the question. 

Q. With respect to unions and more specifically District 65? 

A. No, I didn't. 

* * * * * 

132/133 Q. Wh t was the next occasion with respect to District 65? 

A. The next occasion was the 28th of March. It was a Thursday 
afternoon. Vega was not ir lot the lull day. He had taken the day 
off. Colon was down to lunch. Passman and Pagan had come in 
between the -- one lunch break, again introduced himself, wanted to 
see the president of th*> corporation. 

I told him again that the president wasn't around. He left his 
card and as he was going through the door with Pagan, he said that -- 
he made the comment, well, I see that we are going to have to file, 
and they left. 

That was the next time. 

♦ * * * * 
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Q. Are you certain as to the date and time 9 A. Yes. 

Q. Would you tell us what date it was? A. The date again 
was Mirch 28th, it was a Thursday. I remember it very, very well. 

Q. Did you have any conversations with any employees later 
that day? A. Yes. 

That afternoon, when Colon came back from lunch, I went into 
the back and I attempted to find out what was going on. Nobody had -- 

JUDGE GOLDBERG: Wait a minute. 

134 What did you sav to Colon? 

THE WITNESS: Well, I sat down with him and I asked him if he 
could explain wnat was happening with thit> union thing because I had 
not spoken to him about it or anybody about it for that matter. 

JUDGE GOLDBERG: What did he say? 

* * * * 

THE WITNESS: I was told he decided to join the union because 
of the benefits the union was goin: to give them versus the fact they 
didn't have any benefits at Zim Textile, as an example, three thousand 
dollars worth of a life insurance policy or major medical or hospitali¬ 
zation benefits and the fact that if they were laid off or were fired that 
they would have a job, that the union would get them a job. 

JUDGE GOLDBERG: Who told you all of this? 

THE WITNESS: This was told to me by Colon. 

Vega was not in that day. 

JUDGE GOLDBERG: Go ahead. 

135 THE WITNESS: I attempted to show Colon what I had been work¬ 
ing on for the last year and a half prior to that with respect to a pension 
fund which wouv' include the employees because of government regu¬ 
lations, naturaLy, -- no? 

JUDGE GOLDBERG: No, I'm just amused. 

THE WITNESS: There was a five thousand dollar insurance 
premium -- insurance policy for the employees, they would have -- I 
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tried to explain investing to them. I explained to him as I’ve promised 
and I’ve always maintained and kept my promise to him, that July first 
he would go on the Blue Cross-Blue Shield package that the corporation 
had. 

He in turn at that point told me that this whole thing came about 
because his wife had just gotten a job or was working for a union and 
that she was explaining to him all the benefits and deals that the unions 
had for the employees. 

I at the time said to him, well, why don't you go home and discuss 
this with your wife. Show her. I showed him all of our plans, all of 
our packages that I had been working on in front of witnesses, I mi, t 
add. 

He thought they were interesting enough for him to comment to 
136 me that, well, they don’t really want a union, what they are 

looking for -- meaning he and Vega -- is the benefits or something that, 
you know, they could put their fingers on rather than a job. 

I explained to him, speak to your wife about it, see what she had 
to say. 

And the next day, Friday, when Vega came in, that he should sit 
down and discuss it with Vega, and if he felt that he didn't want a union, 
that what they wanted was the benefits, go down and see what this filing 
that Passman and Pagan had done was all about. 

The following morning the two of them had come in. They sat in 
their room for about a half hour or so discussing it. 

I came in and asked them what their discussion was and Vega 
again confirmed what Colon had said to me the previous day, that what 
they were really looking for were the benefits, insurance policy, not 
just a stinking ten dollars raise. 

They agreed that morning that on their lunch break they would go 
down to the union to see Passman and Pagan and tell them that they 
decided, that they changed their mind, that they didn’t want to join the 
union and they would go along with me. 
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* * * * * 

137 THE WITNESS: I gave them during the lunch hour the time to go 
down to see them. 

They took about two hours or so. 

When the two of them returned Friday afternoon their commer. 
to me was -- 

JUDGE GOLDBERG: Who said to you what you are about to tell 

us? 

THE WITNESS: Colon. 

JUDGE GOLDBERG: What did Colon say? 

THE WITNESS: Colon said, don't worry, it is taken care of, 
meaning that -- 

JUDGE GOLDBERG: Not what it means. Is that what he said? 

THE WITNESS: Yes, that’s what he said. 

JUDGE GOLDBERG: Did Vega say anything? 

THE WITNESS: I don't recall. I think he was speaking for the 
two of them. 

138 JUDGE GOLDBERG: What did you say? 

THE WITNESS: I had told them -- 

JUDGE GOLDBER: No, no, what did you say to Colon and Vega 
at that time? 

THE WITNESS: I asked them if Mr. Passman was going to for¬ 
ward me the letter and the assurance that they would not -- this so- 
called filing, put through this so-called filing and again he reassured 
me of the fact that, don't worry, it is being taken care of, it will now, 
why I sat here -- 

JUDGE GOLDBERG: I haven't been asked why? 

THE WITNESS: Sorry. 

* * * * * 

139 Q. (By Mr. Horowitz) *** Can you tell us the time, date, day 
and place where you next spoke to any of the employees or union 
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representatives with respect to this particular matter? A. The next 
time was the morning, 1 would say about 9:30. Vega and Colon both -- 

JUDGE GOLDBERG: What date? 

THE WITNESS: Monday morning, April 1, April Fools Day.*** 

* * * * * 

40 A. They had come in. I had mentioned to them the fact that the 

morning's mail didn't bring a letter from Mr. Passman with respect to 
the cancelling of his filing that he had threatened on Thursday. 

I questioned them as to what the reason was for not receiving it. 

*** 

* * * * * 

Q. ***What did they say or do? A. They just ignored it, 
didn't say anything. 

Oh, I'm sure it will be taken care of. For some reason it just 
wasn't enough for me. 

I in turn that morning called Passman's office. He wasn't in. I 
left a message for him to please contact me. 

I received a call back from Mr. Passman at about 11:30, a quar¬ 
ter to twelve, just prior to the two boys going out to lunch. 

At the time, again in front of witnesses, Mr. Passman was on 
his phone, I was on a phone in the warehouse, Colon was on the phone 
in the office, Vega was on a phone in the warehouse. 

I had asked Mr. Passman the reasons for my not receiving the 

letter that I understood was forthcoming. 

141 He told me that it was too late for him to stop this filing, the date 

again being April 1, Monday, and that the only thing that I would have 
at this point would be if the boys honestly felt that they didn't want a 
union, that all they had to do was vote no at the election time in about a 
month or so. 

JUDGE GOLDBERG: What did you say? 
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Did you say anything on the phone at that point? 

THE WITNESS: I had asked -- again I had asked Mr. Passman 
why I didn't receive this letter and he informed me of that. 

The two boys, on the other hand, Colon and Vega, were just 
listening into our conversation. They really hadn't said anything except 
for the fact -- they are just listening. 

I hung up from Passman. The two of them had gone out to lunch. 
And that was it. 

It was forgotten about for the rest of the day. 

Q. Another question. 

In the course of that conversation, did either Mr. Vega or Mr. 
Colon or both of them say in this conference -- 

JUDGE GOLDBERG: Did they say anything, before you start 
characterizing, did they say anything? 

142 THE WITNESS: No. They were explained to by Mr. Passman 
that if they decided that they didn't want a union, that they would vote 
no, but that it was too late for him to stop this filing. 

* * * * * 

Q. Both Colon and Vega have testified that they said in the 
course of this conversation that they are for the union. 

Did you hear any such utterance over the telephone? A. No, 
they never said that over the phone. *** 

* * * * * 

Q. What time did you get to the office on Thursday, April the 

143 fourth? A. Somewhere around 8:15, which is a normal time 
for me to arrive, 8:15, 8:30. 

Q. Did anything arrive in the mail? A. Yes, a letter from 
the National Labor Relations Board. 

* * * * * 
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Q. I ask you if they were the enclosures which you received in 
the mail on the morning of April the 4th, 1974? a. Yes, they were 
the same type of documents. 

JUDGE GOLDBERG: Is that a copy of the document received to 
the best of your recollection? 

THE WITNESS: Yes, exactly, sir. 

JUDGE GOLDBERG: All right. 

What do you want to do with it, Mr. Horowitz? 

MR. HOROWITZ: One is the board’s exhibit, I believe 3, the 

petition. 

* * * * * 

MR. HOROWITZ: And the covering letter I would make Respon¬ 
dent's Exhibit 4. 

* * * * * 

Q. When you received these, had Colon and/or Vega yet 
reported for work? A. No. 

Q. Did you do anything with respect to it? A. Yes. 

Q. What did you do? A. I called Sidney Danielson. 

JUDGE GOLDBERG: Sidney Danielson, the Regional Director. 
Go ahead. 

A. I called Mr. Danielson to ask him what all of this meant and to get 
some sort of an opinion as to what he -- 

JUDGE GOLDBERG: Did you reach somebody? 

THE WITNESS: Mr. Danielson. 

JUDGE GOLDBERG: You reached Mr. Danielson. 

THE WITNESS: Yes. I spoke to him directly. I told him I was 
under the impression that this had already been filed prior to April 1 
and that I noticed that on -- that these papers, documents were filed 
prior, and I notice that there is a date of April 3rd, Wednesday, the 
day before I was calling him. 




x 
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I asked him whether this was something I had to concern myself 
about, and his comment to me was, well, before you get yourself into 
any problems here, I would suggest you contact an attorney. 

And I said, well, I was under the impression that I wouldn't need 

147 an attorney for something like this, that it was just an election. 

He said it is a little bit more involved than that, and I would sug¬ 
gest, as I said before to get yourself an attorney. 

I attempted to ask him another question and he made it very 
pointed to me that I should not discuss this any further with him and 
an attorney was something that I needed.*** 

* * * * * 

Q. Now, did Mr. Vtga and/or Colon show up? 

Which was the first of them to show up? A. Vega came in 
earlier than Colon. I said absolutely nothing to him. He went directly 
to the bathroom where they change and he started to change his clothes. 

Q. Who came in after Vega? A. Colon. I questioned Colon 
as to what had happened here. I showed him the documents and I told 
him that these weren't filed until April 3rd which was the day before 

148 yesterday, and I had gotten a little excited because in my mind 
I was told I would have to get an attorney, we are talking about thou¬ 
sands of dollars and I voiced my opinion to him in anger, that what 
you have done here, -- my comment was, what you have done here, 
which was supposed to have been apparently strained out and not go 
this far is now going to cost thousands of dollars, and at that point, 
because I had raised my voice and was in anger, he smashed his hand 
down on the desk and screamed out that he wants a union, I don't give 
a shit, I want a union-type of comment. 

I questioned him about it. I said, you mean you want a union 

here? 


And he said, yes. 
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I said, well, then, you are fired. I didn’t wait for my father-in- 
law to come in and fire him. I fired him on my own. 

Then I walked into the bathroom where Vega was and I questioned 
him as to what his feelings were about the union, and he in turn gave 
me the same answer, yes, he wants a union, and I said, well, then you 
are fired, too, get out. 

They both left within fifteen minutes. 

JUDGE GOLDBERG: Next question, Mr. Horowitz. 

Q. What was the next incident that happened after you had fired 

149 Vega and Colon? A. Later that morning, probably around 
11:00, 11:30, a couple of hours after this incident, Passman and Pagan, 
Colon and Vega showed up at our office and in front of witnesses again 
requested the reinstatement of Vega and Colon, Mr. Passman did. 

I did tell him that it is out of my hands, he would have to speak 
to my attorney and I'll see him in front of the National Labor Relations 
Board, and there was nothing I could do. 

At that point, I did not have an attorney. 

JUDGE GOLDBERG: Did you say anything else? 

THE WITNESS: No. They left. 

JUDGE GOLDBERG: Did they say anything? 

THE WITNESS: No, nothing at all, except that he pointed out that 
what I -- 

JUDGE GOLDBERG: Who pointed out? 

THE WITNESS: Mr. Passman. 

JUDGE GOLDBERG: What did he say? 

THE WITNESS: That what I had done was an unfair -- was illegal, 
was an unfair labor practice, and that was it, and then they left. 

JUDGE GOLDBERG: Next question. 

Q. Did you retain counsel that afternoon? A. Yes, I finally 
got in touch with you through a friend of ours and I guess it was around 

150 mid-afternoon that you suggested that I contact Mr. Passman and 
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recommended, since I had no telephone number for the two individuals 
that I fired, that he try to get in touch with them and ask them to return 
to work the following day, which they did. 

Q. Did Zimbach pay them for the whole week? A. Yes, Zim 
Textile paid the two individuals for the full week. 

* * * * * 

152 MR. HOROWITZ: Since Apr.- the fourth, and the reinstatement 

of -- or, rather the return to work and payroll of April the fifth, have 
you begun anything to undermine the union’s position? 

JUDGE GOLDBERG: That's conclusionary. 

Well, I suppose there is no other question you can ask. 

Go ahead. I withdraw what I said. 

Did you hear the question? 

THE WITNESS: Yes, I did. 

Q. Have you done anything to undermine the adherence of your 
employees to the union? A. Not to my knowledge, no. 

* * * * * 

166 JUDGE GOLDBERG: Did you hear Vega's testimony about the 
conversation at the time you laid him off? 

THE WITNESS: Yes. 

Q. Was that substantially correct? A. Yes, it was correct. 

Q. Was the reason for the lay-off lack of work? A. Yes. 

Q. Was it motivated in any way by Vega's activities on behalf 
of the union? A. Not at all. 

167 We decided some time in early February that after the 40 foot 
trailers, March 26, March 27, were completed, and after the re¬ 
counting and stacking and piling and reorganization of our inventory in 
the New York warehouse was complete some time around early April, 
mid-April for an inventory later in the month of April to complete our 
fiscal year, that Nelson Vega would be laid off. 


i » 
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* * * * * 

169 26 Federal Plaza 

New York, New York 
July 11, 1974 

* . * * * * 

207 CROSS EXAMINATION 

* * * * * 

208 Q. (By Mr. Trunkes) Now, you stated that the first conver¬ 
sation that you had with Mr. Colon was in December 1973 involving 
medical benefits. Blue Cross, etc., and the second conversation you 
had with him was after the union representatives came to the shop 
March 28th. A. Right. 

* * * * * 

Q. Now, after the union made their appearance -- I believe 
you stated the union made their appearance on two occasions. 

A. That’s right. 

Q. And the first one was some time in February? A. Late 
February. 

* * * * * 

209 Q. ***Mr. Passman stated they represented the two men in 
the back, is that right? 

* * * * * 

Q. What was the reason why you spoke to them, with Colon 
after the second visit as against not speaking to anybody after the first 
visit? 

* * * * * 

A. The second time, which was the afternoon of March 28th, I thought 

210 that I should find out what was happening, what was going on and 
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what Mr. Passman was referring to about, well, I see we have to 
file. 

Prior to that, as I said before, I couldn’t give a damn what 
happened at Zim Textile. That was my attitude 

* * * * * 

211 Q. From January 21st, as I understand what you testified to, 
you were working a nine to five day and you really didn't give a damn as 
to the operation of the business, correct? A. That's right. 

Q. Okay. 

Now, on March 28th, you obviously did give a damn because you 

212 did speak to Colon, correct? A. Correct. 

Q. What time between January 21st and March 28th, did you 
begin to once again care for the operation of the business? A. As 
soon as Mr. Passman and Mr. Pagan walked out on the 28th. 

JUDGE GOLDBERG: You mean that was your first flair-up of 
interest of what was going on around you? 

A. That was the first time it became apparent to me that if somebody 
wasn't going to find out or take any action in finding out what was hap¬ 
pening with the union, that we would -- my thinking at the time was that 
we would have a union and my father-in-law being seventy years old not 
caring and me about thirty-three years old and caring, that I started to 
feel a little differently. 

* * * * * 

213 Q. When you spoke to Mr. Colon after Mr. Passman was in 
the shop, you asked him what the story was so to speak, is that correct? 
A. Yes. 

Q. And he told you he wanted certain benefits? A. Yes. 

Q. Including hospitalization. And you mentioned you ’vere pre¬ 
pared to give him some benefits at that time? A. No. 

Q. Was it the next day you discussed it? A. No. 
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Q. Well, didn't you discuss with him the Blue Cross policy of 
the company? A. As I stated, I never said that I was prepared to do 
anything. We had been working since February of '73 on placing a 
pension plan into the operation of tjie business. Nothing had been ap¬ 
proved and I wasn't prepared to make any guara. jes to anybody, least 
of all myself, that we would have a pension plan, which as of today we 
still don’t have. 

What I had promised Mr. Colon and not Mr. Vega was the day 
that I drove him to meet his wife, that the next anniversary date of our 
Blue Shield Blue Cross policy, which he knew full well was July first, I 
would instate him -- I would place him into that policy. 

214 And at the March 28th meeting that we had the conversation about 
what I was attempting to do with pension plans, what I was attempting to 
do with Major Medical and insurance policies and what I had also men¬ 
tioned to him about Blue Cross Blue Shield, was all part of my conver¬ 
sation with him, but no guarantees. 

Didn’t you state to -- or, did you state to Mr. Colon during this 
conversation that the reason why you were not putting him into the Blue 
Cross plan was because of the union matter? A. No, not at all. 

Q. Didn't you state to him that you didn’t put him in the plan 
because of the start of the union thing? A. No, I made it very clear 
to Mr. Colon that if a union did come into Zim Textile, that any Blue 
Cross, pension, or profit sharing or any other plan that we might in¬ 
stitute, he would probably not be able to benefit from because the union 
themselves have their own health and welfare and pension plans and 
whatnot. 

Q. Did you state to him that you put the office clerical em¬ 
ployee in the Blue Cross plan, did you not? A. Yes, she was in it. 

Q. When did you put her in? A. When she was hired. 

215 Q. When was that? A. October. She went in November 


first. 
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Q. And you didn't put her in March of '74? A. No, there 
was no need to. According to Blue Cross, if your --if you have been 
a member of Blue Cross Blue Shield and you join another company; you 
can immediately go into that company's policy. 

If you have never been a member of Blue Cross Blue Shield, you 
must wait for the anniversary date of that group policy. I didn't ma!-j 
the rules. 

Q. Did you tell him that according to federal law all employees 
must be included in the pension plan? A. Well, that's a fact. 

Q. Did you tell him that? A. Yes. 

Q. Did you explain to him what vesting meant? A. Yes. 

Q. And you showed Mr. Colon the Blue Cross and pension 

plans that you had, did you not? A. I had showed him the Blue Cross 
and the pension plans that we had been discussing, there were four of 
them. 

Q. After you showed him these plans, Mr. Colon stated to 
you that he didn't really want -- he really wanted the benefits, he didn't 
want the union, is that correct? A. Well, he said to me prior to my 
216 showing him all these figures and facts. 

Q. That this is the reason why he went to the union, he wanted 
benefits, you weren't giving benefits, so he decided he wanted to get a 
union to help him get benefits. 

* * * * * 

A. Would you repeat the question? 

Q. Yes. 

Either before or after you explained and showed him your plans, 
he told you that what he really wanted was to be included in the com¬ 
pany's benefits, he didn't care to have a union, he wanted to have the 
benefits, and therefore once you told him okay I’ll give you these bene¬ 
fits, he led you to believe that he would leave the union, did he not. 

A. Yes, right. 


i 
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Q. And you spoke to Mr. Vega also about this, or did you? 

A. I never directly spoke to Mr. Vega about that I left it for the 
following morning, if Mr. Vega came in, that Colon would discuss with 
him what we had discussed the prior afternoon. 

217 Q. Right. A. And if they both agreed that they sincerely 
didn't want the union and they would go along with me as far as what I 
had shown Mr. Colon, that -- 

Q. Right. 

JUDGE GOLDBERG: Let him finish. 

Then what? 

A. That was the conversation. I never spoke to Mr. Vega about any 
of those facts. I never showed him any of the pension plans and I cer¬ 
tainly never promised him that I would put him into the Blue Cross 
Blue Shield plan because at that point we had already known that bv 
the time the inventory was complete he would no longer be with us, 
which was only a couple of weeks later, as it turned out. 

From the 28th on a Friday to the 11th on a Thursday is two weeks. 
So there was no need to discuss with him the possibilities of placing 
him in a Blue Cross Blue Shield plan. 

Q. Did you tell Mr. Vega on March 29th he would no longer be 
working there after a week or two? A. No. 

Q. Did you ever tell him that he wouldn’t be working there 
until April 11th? A. No. 

218 Q. In other words, in your mind, v^u knew that he was he was 
not going to be working there after a short period so there was no need 
for you to discuss this pension pian with him or Blue Cross plan, is that 
correct? A. That's correct. 

Q. The next day, on March 29th, when Mr. Vega and Mr. 

Colon came to work, they had a discussion among themselves, did they 
not? A. Yes. 

Q. Didn't you join that discussion? A. No. The only thing 
that I did was after possibly a half hour after them sitting in the changing 
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room, I came in and I asked them if they had reached some sort of a 
decision, and at that point Mr. Vega stated that what he was really 
looking for were benefits rather than to push a union down our throat 
type of conversation. 

I also made mention of the fact that he really wasn't -- he 
wasn't -- the exact words I don't remember, but there was reference 
to not just getting thrown a stinking ten dollars a week raise which he 
had gotten some time around the end of February. 

Q. Didn't he also say he wanted job security? 

* * * * * 

219 A. I don't recall those words. I do recall the facts that I had 
presented. 

Q. Nov;, duriag that particular conversation on March 29th, 
didn't you tell them -- didn't you ask them to trust you and to be willing 
to work with you and if they were willing to do this, they should go down 
to the union and tell the union they changed their minds and didn't want 
the union anymore? 

Didn't you tell them that? A. That was what was agreed upon, 

yes. 

Q. You did tell them that. You say that was what was agreed 
upon? That's what you told them to do, didn't you? A. I didn't tell 
them that. I told them in our conversation that if they had decided after 

220 Colon had gone home that evening to speak to his wife about what 
I'd shown him, and after he and Vega had discussed in the morning that 
they really didn't want the union and that they wanted to have pension 
plan or the insurance or whatever else had been discussed with Colon, 
Blue Cross, that if that was the case, they would go down to the union 
and they would tell the union that they wanted out, that they didn't want 
to be members of the union, and that was the express purpose of their 
leaving my place, our place at 12:00 o'clock that afternoon, to tell 
Pagan and Passman that they didn't want to be in the union. 
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Q. What date was this? A. The 25th of March, a Friday. 

Q. Right. And you spoke -- you said this to Vega and Colon 
during that day? A. I didn't tell them that. That was the express 
purpose upon their leaving, that they would go down and tell the union. 

I never pushed them. They are free souls just as they went to the union 
to join, they were going to the union to tell them that they didn't want to 
become members. 

Q. To be specific, didn't you ask them this. And listen care¬ 
fully. I asked if they were willing to accept what I spoke of, willing to 

221 work with me and trust me, for them to go down and tell the union 
they changed their minds and didn't want the union anymore, didn’t you 
say that? A. Word for word, I couldn't -- I wouldn’t say yes I 
wouldn't say no. 

JUDGE GOLDBERG: Did you say it in substance? 

THE WITNESS: In substance if I didn't say it, it was certainly 
intended. If it wasn’t intended, it certainly was meant. The meaning 
was there, the intention was there. Whether it was exactly what I had 
said, I can't -- you know -- 

Q. Didn't you also say to them that if you were assured that 
the union was dropping the filing of the petition, that Passman mentioned 
he was filing, that you would immediately put them into the hospitali¬ 
zation plan? A. I couldn't immediately put them into a hospitalization 
plan. 

JUDGE GOLDBERG: That wasn't the question. 

Q. I didn't ask that question. A. No -- 

JUDGE GOLDBERG: Did you tell them that? 

THE WITNESS: If I told them anything like that, it would have to 
have been with a direct reference to a July first anniversary date. 

222 Q. Immediately put them into the hospitalization plan? 

A. No. 

Q. You didn't tell them that? A. I never did and I never 


would. 



Q. All right. 

And this was approximately just before lunch, in the morning you 
were discussing this with them, were you not? A. Yes. 

Q. And they said they can go during lunch break to the union 
to tell the union to forget the shop? A. That's right. 

Q. And they left at noon and came back to work later that day? 

A. Yes. 

Q. And you asked them what happened? A. That's right. 

Q. What did they say? A. Colon said don't worry, it's 

been taken care of. 

Q. That was Friday, March 29th, right? A. Right. 

Q. April first you made a call to Mr. Passman? A. That's 

right. 

Q. What was the reason of calling him? A. I didn't get a 
letter which was requested. 

Q. You had requested a letter of Passman? A. I had asked 
Colon and Vega to have Mr. Passman send me a letter stating that 
this filing that he had made meaning of Thursday was being dropped and 
that the two boys had cancelled the union. 

Q. Mr. Passman told you that it was too late, he had already 
filed and if they didn't want the union they could vote against the union, 
is that the substance of the conversation? A. Right. 

Q. Did you tell any of this up to this point to either your father- 
in-law or your brother-in-law? A. My brother-in-law. 

Q. How about your father-in-law? A. No. 

Q. When did he first become aware that there was a union 
trying to organize his employees? A. At about the same time that 
I did, the end of February, when I gave him Mr. Passman's card. 

Q. But I believe you stated on direct examination he didn't do 
anything about it? A. That's right. 
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Q. On April 4th, after you received the petition, you were 
surprised, were you not? A. Yes. 

Q. And you were annoyed? A. Yes. 

Q. After Mr. Colon came in, you mentioned this was going to 
cost you a lot of money, hiring lawyers, you were annoyed? A. Yes. 

Q. I believe you stated during that conversation eventually you 
asked them if they wanted a union and both Colon and Vega said they did 
and you told them they were fired, correct? A. I don't recall if I 
asked Colon whether he wanted a union or not. I asked Vega that ques¬ 
tion. 1 think it came out more towards -- in my anger at the moment 
in my conversation with Colon, I had made reference to the fact that 
this hadn't been filed, as Passman said on Monday, it had been filed 
on Wednesday in fact, and that if what he had said, that it was all being 
taken care of was actually in fact taken care of, none of this would have 
come about, and now that it is here, it is going to cost us thousands of 
dollars in legal fees and time. 

And in my anger I had raised my voice, which I think is normal. 
At that time he smashed his hand down on the desk and said, I don't 
give a shit, I want the union. 

And then that's when I fired him. 


* 


* 


* 


* 


* 


262 MR. TRUNKES: Your Honor, at this point, I would like to intro- 

duce into evidence, Mr. Zell's affidavit submitted to the Board that has 
been marked General Counsel's Exhibit 5. 

* * * * * 

265 JUDGE GOLDBERG: Mr. Horowitz, those portions have been 

offered in evidence. I'm asking you for your position as to that offer of 
evidence. 

MR. HOROWITZ: I would object as being isolated from a context 
which would make it less than fair to take anything other than the whole 
exhibit, let it speak for itself, whatever its effect. 
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266 JUDGE GOLDBERG: That is the correct position under the cir¬ 

cumstances. 

The document in its entirety will be received. 

I warn both counsel that it is being received only -- first of all, 
it is being received primarily for the statements that Mr. Trunkes has 
read which contradict, appear to contradict the testimony of the wit¬ 
ness. 

The balance of the statement is received to throw light on those 
portions that Mr. Trunkes has read. 

There is nothing in that affidavit at this point that is being re¬ 
ceived as substantive evidence unless my attention is called to it and we 
have it argued out. 

I'm not foreclosing that possibility, this is an interested party. 

+•■ * 

* * * * * 

320 MR. TRUNKES: Before I start the oral argument, I would like 
to make a motion. 

I would like to make a motion to amend the complaint to include 
an 8(a)(1) allegation, that Mr. Zell promised hospitalization benefits 
providing that the union employees abandon union District 65. *** 

* * * * * 

321 MR. TRUNKES: *** Have you a position on the subject, Mr. 
Horowitz? 

MR. HOROWITZ: Yes, for one thing they were, that is insofar 
as the complaint serves as notice of what one is to defend, there was 
ample opportunity in the issuance of the complaint, when they had all 
of the statements, to have made the motion. 

There was also a matter in the answer relative to conversations 
and promises. 
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JUDGE GOLDBERG: Where is that in the answer, Mr. 
Horowitz? 

14 says while there has been some discussion, notably 
about wage increases and medical benefit insurance considerably 
before the appearance of District 65 on the scene. 

I don't think it is necessary to read the balance of paragraph 
14. 

322 It seems to me, Mr. Horowitz, that you have made the 
strongest argument I have heard so far for granting the motion. 

In other words, you knew that this conversation was relevant 
to the case. The material came out in the usual course of exam¬ 
ination. From time to a mo, as a matter of fact, the witness Zell 
volunteered information. 

Will you pleas • show me how you will h prejudiced by per¬ 
mitting the complaint to be amended to include this matter, and 
how you would have met it had it been in the complaint differently 
than the way you have met it. 

In other words, I'm looking for real prejudice because it 
seems to me that the matter was gone into pretty fully, and you 
know the rule, that where a matter is completely litigated, a finding 
may be based upon it, notwithstanding the failure of the complaint 
to contain it. 

I'm now simply putting to you the question of how you have 
been prejudiced, how you would be prejudiced if I were to grant this 
motion. 

MR. HOROWITZ: Let me put it this way as a preliminary. 
What I alleged was ostensibly -- let me put it this way. 

I subscribed to a theory of let's call it truthfulness in pleading 

323 where we have sinned, we sinned. In effect I'm trying to show 
mitigation. I'm also trying to gain credibility for my side by ad¬ 
missions against interest where nothing in the truth -- 




154 

JUDGE GOLDBERG: Your answer is notable for that, and 
I don't disagree with you. But I want you to tell me how you 
would be prejudiced by an amendment at this time of the com¬ 
plaint to include that allegation, what you could have done or 
would have done to meet it that you were not afforded an oppor¬ 
tunity to do. 

MR. HOROWITZ: What I leaned on was an allegation of 
the complaint that had been denied by us for various reasons, 
and that allegation happened to be, I believe it was 7A of the com¬ 
plaint. To the effect that there was an invitation on the part of 
Colon and Vega to offer benefits, and in a sense as the testimony 
elicited is so. The Union was used as a lever to see what they 
could get from the employer. 

In a sense it is a defense to an 8(a)(1) by saying this is a 
continuation of a course of private bargaining. 

* * * * * 

JUDGE GOLDBERG: * * * Since the taking of testimony is 
closed, Mr. Trunkes, I think I can safely reserve judgment on 
your motion. 

If I grant it, and if I find the evidence supports it, I'll explain 
it in my decision and make a finding. 

♦ * * * * 

327 MR. TRUNKES: I'm ready to give my oral argument. 

* * * * * 

JUDGE GOLDBERG: Proceed. 

* * * * * 

334 MR. TRUNKES: * * * It is the General Counsel's contention 

that Vega was laid off indefinitely by the respondent in order to 
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dissipate the union's majority in violation of Section 8(a)(3) 
of the Act. 

* * * * * 

Now, as you are aware, your Honor, during a representa¬ 
tion hearing, the region is precluded from introducing any evi¬ 
dence of unfair labor practices, and the only evidence we have 
here pertaining to Mr. Vega is the fact that he was laid off in¬ 
definitely for economic reasons, as testified to by Mr. Zell. 

There was nothing the union could do at the representation hearing 
to counteract that. 

As a result, the Regional Director did find that Mr. Vega 
was not to be included in the unit for voting purposes. 

Under those arrangements, it is obvious that if two employ¬ 
ees went to the polls, one employee, Mr. Colon, in all probability 
would vote for the union, and the other employee, who was never 

contacted by the union, who was an office clerical employee, 
should possibly not even be in the union, the union, of course, had 
no hopes of obtaining that employee's vote. 

Therefore, an election with those two employees, had it taken 
place, would have been an act of futility on the union's part as they 
undoubtedly would not have been successful. 

It was following that that the union did, of course, file the 
instant charges. 

Now, 1 think the facts have been pretty much substantiated 
by General Counsel through its witnesses. I don't think the evidence 
submitted by respondent is sufficient to preclude a finding of a dis¬ 
missal of the charges. 

Regarding Mr. Vega's discharge, the Board has often stated 
that a protectual discharge is the basis for finding an 8(a)(3) viola- 
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345 MR. HOROWITZ: Orally, I want to concentrate on high¬ 
lights. 

* * * * * 

346 With all the statements that we have heard as to why this 
union is entitled to a bargaining order without more, there is the 
interest of an office clerical employee to have a vote in her 
representation. 

JUDGE GOLDBERG: I meant to ask you how would you pro¬ 
pose to conduct what you call a globe election with one employee, 

Mr. Horowitz? 

MR. HOROWITZ: Cannot. 

JUDGE GOLDBERG: Wouldn’t that take care of it? 

Off the record. 

(Discussion off the record.) 

JUDGE GOLDBERG: Proceed, Mr. Horowitz. 

MR. HOROWITZ: You were saying, your Honor, with respect 
to globe elections, and the point that I made in the answer, and in 
a bit of an opening argument -- 

JUDGE GOLDBERG: I simply point out that it isn't possible 
to run a globe election, and I doubt very much that the circumstances 
here are anywhere like the circumstances in the ordinary situation 
that is commonly called globing. 

In addition to that, I think you have specifically conceded the 
appropriateness of an all employee unit. Not only in the representa¬ 
tion case, but affirmatively in this case, and I don't know that it 

347 would do much good to spend much time on that aspect of the 
case. 

MR. HOROWITZ: I would say that my feeling, looking ahead 
in terms of the greater principles of Gissell, is that when the peti¬ 
tion was filed, I'm quite sure that had the situation at the time of the 
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hearing been one where there was one office clerical employee, 
and two warehouse employees, that it would be a proper occasion 
to request a globing of the office clerical employee as to her wishes 
expressed in a secret ballot as to whether to be included in the 
unit or not included in the unit. 

The situation as it presented itself at the time of the hear¬ 
ing where respondent here, the employer’s position was that in 
accordance with the petition, they were anxious to comply, that 
there was a legitimate question concerning representation, and the 
given situation then was such that under another representation rule, 
to the effect that you cannot vote a one person unit, made it such 
that the same affect would be achieved by -- in other words, to in¬ 
sist on a globing at that point, would mean that you were making 
a move for a dismissal of a representation petition, a one man unit. 

JUDGE GOLDBERG: All I can see is you thought you could 
at that time -- at that time, you thought you could win without it, 
without the globe situation. 

348 MR. HOROWITZ: No. 

JUDGE GOLDBERG: I didn’t mean to start an argument. I 
think it would be better for you to make your argument. 

MR. HOROWITZ: We don't presume to own anyone's inner 
thoughts or consciousness in points that were made in the Gissell 
case between cards and a vote in a ballot box; the ballot is still the 
preferable thing. 

The point that I am making, and I think it is a point that is 
worthwhile, is that this person who was an office clerical is being 
here attempted in the guise of a bargaining order to be done out of 
a vote on her desL.iy. 

JUDGE GOLDBERG: I think you better brief that on the law. 

I know how you feel in your own personal reactions, or perhaps your 
client does, but this is much more intricate, and I suggest that you 
brief it. 







MR. HOROWITZ: * * * That was another fact that I bring 
out. That with all of this awareness, and all of these claims that 
are made later, the union participates in a representation petition 
after all these acts are alleged to have been committed. 

JUDGE GOLDBERG: What was the date of that representa¬ 
tion hearing? 

MR. TRUNKES: April 17. 

MR. HOROWTIZ: And went on to an order directing election. 





